
 
 
 

 
 
 
 

A NEW ROADMAP TO 
LANDLORD-TENANT LAW 
ON THE OTHER SIDE OF 
THE PANDEMIC 

After a long journey, we finally 
have a sense of finality when it 
comes to managing relationships 
between landlords and tenants.  
 
Ironically, the only constant in the law is 
change. Once again, we are faced with a 
new regulatory regime. 
 
Assembly Bill 3088 (AB-3088) was meant to 
be a band-aid fix to the economic fallout of 
the pandemic. It was up to lawmakers to 
come up with a more permanent solution 
to prevent a perceived “eviction cliff” on 
February 1, when California’s eviction 
moratorium was set to expire.  
 
With the advent of  SB 91, Sacramento 
politicians have now come up with a novel 
idea by pledging to pay off 80% of most 
people’s rent debt so long as landlords 
forgive the other 20% of back rent.  

Some key takeaways 
from new legislation 
brokered by Governor 
Newsom and lawmakers: 

 
● Tapping into $2.6 billion in federal 

relief funds, California will pay 
landlords up to 80% of back rent for 
low-income tenants between April 
2020 and March 2021.  

● In order to receive this IOU, landlords 
must agree to waive the remaining 
balance of 20% and not pursue an 
unlawful detainer (eviction) action.  

● California's moratorium on evictions 
for nonpayment of rent will be 
extended to June 30, 2021. That is, 
tenants who pay 25% of the total rent 
due by that date cannot be evicted 
for back rent owed. To satisfy the 
obligation of paying 25% of total rent 
owed, the tenant can pay 
sporadically, or pay a lump sum by 
June 30, 2021.  

● Landlord participation is voluntary. If 
the landlord does not want to recoup 
80% of the rent arrears under the 
new law, California will nonetheless 
pay 25% of rent debt piled up 
between September 2020 and March 
2021.  

https://bornstein.law/covid-19-tenant-relief-act-of-2020/
http://leginfo.legislature.ca.gov/faces/billNavClient.xhtml?bill_id=202120220SB91


 
 
 

What’s the eligibility requirements? Is there anyone that will be in front of the 
line for federal assistance?  
 
Under federal guidelines, it is based on need, with tenants hardest hit by the pandemic being 
prioritized.  
 

 

 

As we learned with previous laws and assertions of a COVID-related hardship, the tenant 

has a low bar to prove that financial impact has been incurred by the pandemic.  It would 

be futile to dispute a tenant’s claim of adversity. 

 

 
 

Household income is no 
more than 80% of Area 
Median Income for the 
2020 calendar year.  

 
 

At least one person in 
the household must 
demonstrate a risk of 
being homeless, be it by 
an eviction notice, 
unsafe or unhealthy 
housing conditions, or 
other risks to be 
determined by the 
agency charged with 
disbursing funds. 

 
 

At least one household 
member has either 
qualified for 
unemployment benefits 
or experienced a 
reduction in household 
income as a 
consequence of 
COVID-19, or has 
incurred significant costs 
due to the pandemic. 

Households with income below 50% of Area Median Income will be first in line. A household 

member who has been unemployed for 90 days preceding the application for relief will also take 

precedence. 



 
 

If a tenant has not been paying rent during the pandemic, can I take money out of 

the security deposit? 

No. The new law prohibits the application of a security deposit to satisfy any COVID-19 related rent 

debt. 

We might even suggest that landlords offer returning the security deposit to the tenant, in exchange 

for a tenant surrender possession of agreement, also known as a tenant buyout agreement. 

 

TIP 

Tenant buyout agreements are one of the few vehicles left to effectuate a vacancy in a rental unit. 

Other things being equal, we would rather have a vacant unit than a unit that is occupied by a tenant 

who is chronically not paying rent. There is nothing in the new legislation, or any other government 

edict for that matter, that prohibits landlords from entering into a private contract that transitions 

tenants out of the unit in exchange for compensation, a rent waiver, a return of the security deposit, or 

a combination of these carrots. 

More on tenant buyout agreements → 

 

What if the tenant does not pay 25% of the total rent due by June 30, 2021? 

Renters will still have to pay 25% of the rent owed by June 30, whether they pay 

out-of-pocket or with federal funds under SB 91. Failure to do so can lead to eviction. 

 

https://bornstein.law/sf-bay-area-tenant-buyout-agreement-attorneys/


 
 

Recovering COVID-related rent debt 

Landlords who chose to participate in the program will have to forgive 20% of rent 
debt owed and cannot seek recovery of this debt. It is essentially erased.  
 
Having said that, there are situations when rent debt can be pursued in civil court. Namely: 
 

● When the tenant has not fulfilled their obligation to pay 25% of rent due. 
● When the landlord elects not to participate in the program. 
● When a tenant makes more than 80% of AMI or otherwise does not qualify for the program. 

 
Throughout the pandemic, Bornstein Law has often stated that while a judgment can be obtained 
for COVID-related rent debt, the prospect of actually recovering the money owed is dismal.  
 
The new legislation only dampers our outlook. 
 
The bill caps the maximum recoverable attorney fees to recover COVID-19 rental debt brought as a 
limited or unlimited civil case. These fees are dependent on whether the tenant fights or the matter 
goes uncontested. 
 
If an action in recovering this debt is successful, the court may reduce the damages awarded if it is 
found that the landlord refused to obtain rental assistance from the program and the tenant met 
the eligibility requirements. In effect, the landlord is held hostage unless they acquiesce to the new 
regime. 
 
Landlords, housing providers and tenant screening companies are prohibited from using an alleged 
COVID-19 rental debt as a negative factor for the purpose of evaluating a prospective housing 
application or as the basis for refusing to rent a dwelling unit to an otherwise qualified prospective 
tenant.  
 
Since many businesses do not like chasing debt, it is commonplace to outsource this thankless task 
to collections agencies. Yet the new bill will prevent a landlord from ever selling or assigning unpaid 
COVID-19 rental debt that accrued from March 1, 2020, and June 30, 2021. This edict remains in 
effect until July 1, 2021.  
 
 
 
 



 
 
As for tenants who qualified for the rental assistance program established under the bill and whose 
household income is at or below 80% of the area median for calendar year 2020, the landlord can 
never sell or assign this rent debt. Once again, the state has all but compelled landlords to 
participate in the program in order to recoup back rent - the new bill has created additional 
impediments for rental property owners to collect rent debt and has removed incentives for 
tenants to live up to their obligations.  
 

 
Understanding the court process if you chose to pursue rent debt in civil court 

 
In small claims court, the plaintiff landlord cannot be represented by an attorney unless the 

defendant appeals the decision. Our office can certainly help you prepare and build your case. You 
are also entitled to seek recovery of COVID-related rent debt in the Superior Court. If you choose to 
air out your grievances in Superior Court, you indeed can be represented by an attorney, although 

you’ll be paying out of pocket for legal fees because as mentioned earlier, the new legislation puts a 
cap on attorneys’ fees recoverable by the defendant. At any rate, here are some items to gather for 

your day in court: 
 

● A copy of tenant’s lease/rental agreements, any addendums that have been added since the 
inception of the rental relationship, and any other legal documents that paint a picture of 
the chronology of the tenancy. 

● Copies of any notices you served the tenant, as well as pictures, if any, of notices you posted 
on the door.  

● Email and text communication between you and the tenant should be printed out. When you 
have communicated in person or by phone, you should record the date, time, and the 
substance of the conversation you had with the tenant.  

● Copies of any checks returned for insufficient funds and receipts for any repairs you made in 
and around the rental unit.  

● If repairs were requested but not made, document the date of the request, what repairs the 
tenant asked for, and why the repair request was denied.  

● Since the plaintiff is first required to demand payment from the defendant before waltzing 
into court, be ready to tell the judge how you asked the tenant for the payment of rent. This 
can be in person, by phone, in writing, via email, or all of the above.  

 
 
 
 



 
 
 
Waiting to start a small claims court to recover COVID-related debt? You’ll have to 
wait a little longer.  
 
July 1 is the earliest date when you landlords can commence a small claims action for recovery of 
back rent, courtesy of the new legislation.  
 

 
When going to court to recoup back rent accrued during the pandemic, added 

disclosures and documents are required. 
 
When unpaid rent is litigated, lawmakers wanted to ensure transparency with regard to whether or 
not the tenant has qualified for rental assistance. The California Legislature also wanted to be put at 
ease knowing that tenants are educated on the new rules and their rights and not taken advantage 
of by more sophisticated owners who are presumed to better understand the law. Please contact 
our offices if you are contemplating court action so that we make sure these grounds are covered. 

 

 
 

We hope that you’ve gotten the broad strokes of the new law, but many questions 
may still linger. For informed advice, contact the firm built for rental property 

owners. 
 

Get in touch → 

http://www.bornstein.law/consultation

