
They do not sell immunity cloaks in law school - Your attorney is not a “fixer” 

and confidentiality can be lost.  

 
"A lawyer with his briefcase can steal more than a hundred men with guns." 

―Vito Corleone 

As a civil rights lawyer, I have been involved in many cases where the defendant’s attorney is used 

as the employee or agent of the discriminating entity.  In most of these circumstances, the defendant 

alleges a confidentiality right for all communications to and from the attorney, as well as protection 

for all acts of the attorney.  The Michael Cohen search warrant and investigation will pare down and 

examine what acts of an attorney are within the scope of confidentiality, and what acts of the attorney 

place him in the same position as any other agent (or employee) of a principal who is not licensed to 

practice law.  

A. What is a Privileged Confidential Communication? 

"The attorney-client privilege exists to protect confidential communications between client and 

lawyer made for the purpose of securing legal advice."1 The purpose of the privilege is "to 

encourage full and frank communication between attorneys and their clients and thereby promote 

broader public interests in the observance of law and administration of justice."2 The protection 

the privilege affords to communications between the attorney and client if four conditions are met:3  

First, the person who is claiming the privilege is a client or prospective client of an attorney; 

Second, the communication is made to the person’s lawyer (or a member to her office) and is 

acting as a lawyer without the presence of third parties; 

Third, the communication involves a fact or advice sought by the client for the purpose of 

securing legal advice, legal services, or assistance in a legal proceeding, and NOT for the 

purpose of committing a crime or other unlawful or intentional act; and  

Fourth, the privilege has been claimed by the client, and not waived by the client.  

"The party invoking the attorney-client privilege has the burden of proving that an attorney-client 

relationship existed and that the particular communications were confidential."4  As a matter of 



common sense, non-confidential communications are not protected. In Upjohn Co. v. United 

States, the Supreme Court stated as follows: 

   "A fact is one thing and a communication concerning that fact is an entirely different 

thing. The client cannot be compelled to answer the question, 'What did you say or 

write to the attorney?' but may not refuse to disclose any relevant fact within his 

knowledge merely because he incorporated a statement of such fact into his 

communication to his attorney."5 

 

The distinction between facts and advice is hardly new, and is in the Restatement (Third) of the 

Law Governing Lawyers § 69(d): 

d. Distinction between the content of a communication and knowledge of facts. The 

attorney-client privilege protects only the content of the communication between 

privileged persons, not the knowledge of privileged persons about the facts 

themselves. Although a client cannot be required to testify about communications 

with a lawyer about a subject, the client may be required to testify about what the 

client knows concerning the same subject. The client thus may invoke the privilege 

with respect to the question "Did you tell your lawyer the light was red?" but not 

with respect to the question "Did you see that the light was red?" Similarly, the 

privilege does not apply to preexisting documents or other tangible evidence (see 

Comment j), even if they concern the same subject as a privileged communication. 

 

Illustration: 
 

2. Client, a defendant in a breach-of-contract suit, confidentially informs Lawyer 

about Client's recollection of a course of dealings between Client and a 

subcontractor, Plaintiff in the pending contract suit. The attorney-client privilege 

does not prevent Plaintiff from requiring Client to testify at a deposition or trial 

concerning Client's present recollection of the course of dealings between Client 

and Plaintiff. Plaintiff may not, however, require Lawyer or Client to testify 

concerning what Client told Lawyer about those same facts. 

 

“The purpose of the fact exception is to prevent parties from claiming that they are immune from 

interrogation about the relevant facts of the case merely because they have been disclosed to 

counsel.”6  As such, the attorney-client privilege is limited to only that advice rendered by the attorney 

directly to a client.7  Further, the privilege does not protect disclosure of facts that were not directly 

provided by the client.8 For example, in case from Wisconsin, the court noted as follows: 

The law is well settled that once the professional relationship is established, all 

communications, oral and written, between attorney and client are privileged from 

production excluding those exceptions outlined in the statute. And it is the 

communications, not facts relevant to the controversy, which are shielded by the 



privilege. Thus while the privilege forbids an attorney from revealing facts, 

knowledge of which he obtained solely through communication from his client, it 

does not protect the client from searching discovery process which may force him 

to disgorge what he knows about the case, at least in civil actions. In this vein the 

courts have noted that a party cannot conceal a fact merely by revealing it to his 

lawyer, nor may he secrete a preexisting document merely by giving it to his 

attorney.9 

 

B. What is Protected Attorney Work Product 

Protected attorney work product are an attorney’s work files, and mental impressions made in the 

course of their legal duties with an eye toward litigation.10 Unless the privilege is waived, it should 

not be disclosed.  However, factual information obtained that the work or mental impressions are 

derived from cannot be hidden if requested.  If a lawyer is involved in obtaining facts or speaking 

with potential witnesses, the lawyer may be a witness who may later be disqualified from acting as a 

lawyer.11   

C. The Crime-Fraud Exception 

The crime-fraud exception removes any type of attorney client or workproduct privilege from 

any evidence when the advice was done in furtherance of a crime, fraud or other unlawful object.  The 

Eleventh Circuit Court of Appeals recently interpreted the extent of the Crime-Fraud exception to the 

attorney-client privilege in Drummond Co. v. Conrad & Scherer, LLP.12  The crime-

fraud exception applies when a two-part test is satisfied: 

First, there must be a showing that the client was engaged in criminal or fraudulent conduct 

when he sought the advice of counsel, that she was planning such conduct when he 

sought the advice of counsel, or that she committed a crime or fraud subsequent to 

receiving the benefit of counsel's advice. 

Second, there must be a showing that the attorney's assistance was obtained in furtherance of 

the criminal or fraudulent activity or was closely related to it. 

Of particular interest in the new Drommond Co. case is that the Court found that the attorney-client 

or work product privilege is waived when the attorney is committing an unlawful or unethical act, 



even though the client may have not had any knowledge of the attorney’s crime, and cited a line of 

cases which .  The court stated as follows: 

We hold that the district court properly concluded that the crime-fraud exception 

may be applied because illegal or fraudulent conduct by an attorney alone may 

suffice to overcome attorney work product protection. We have previously 

recognized that in cases of attorney misconduct there is no protection for the 

attorney's work product. See Parrott v. Wilson, 707 F.2d 1262, 1271 (11th Cir. 

1983). In Parrott, a party claimed that his attorney's secret recordings of 

conversations with two witnesses were protected from discovery as work product. 

Id. at 1270-71. We disagreed, concluding that because the attorney's clandestine 

recordings were unethical, regardless of whether they were work product, they were 

not protected. We relied on a D.C. Circuit decision recognizing that "in some 

circumstances, a lawyer's unprofessional conduct may vitiate" the protection 

afforded to attorney work product. Id. (quoting Moody v. I.R.S., 654 F.2d 795, 799-

801, 210 U.S. App. D.C. 80 (D.C. Cir. 1981). The D.C. Circuit explained in Moody 

that "[a]n attorney should not be able to exploit [work product protection] for ends 

outside of and antithetical to the adversary system any more than a client who 

attempts to use the privilege to advance criminal or fraudulent ends." Moody, 654 

F.2d at 800. Based on this rationale, an attorney may not exploit work product 

protection when she engages in illegal conduct or a fraud upon the court even if her 

client is innocent. Of course, for the crime-fraud exception to apply, a court must 

find that the specific document or testimony that the court is ordering to be 

produced reflects work of the attorney that was performed in furtherance of the 

criminal or fraudulent activity or that was closely related to it.13 

 

D. Are Actions of an Attorney Protected  

The liability for a lawyer is no different from any agent or employee of a principal or company.  

For example, if a lawyer punches a person for his client, the lawyer would be individually liable, 

as well as the person who directed the punching.  For example under the Fair Housing Act, any 

person or entity who contributes to a violation of the Act would be liable, which would include 

any individual, including members of a board of directors.14    

  In Housing Opportunities Project for Excellence, Inc. v. Key Colony #4 Condo. Assn., Inc., 

510 F. Supp. 2d 1003, 1014 (S.D. Fla 2007), Judge Martinez found that a condominium association 

manager and agent was liable under the Fair Housing Act as follows: 

Despite Defendants' arguments, the fact that Pasch committed the alleged actions 

in the course and scope of her employment is irrelevant. It is clear that an employee 

acting in the course and scope of her employer is still liable for her own unlawful 



conduct. Dillon v. AFBIC Development Corp., 597 F.2d 556, 562 (5th Cir. 1979).  

See also  Jeanty v. McKey & Poague, Inc., 496 F.2d 1119, 1120-21 (7th Cir. 1974) 

(stating that "[i]t is well established that agents will be liable for their own unlawful 

conduct, even where their actions were at the behest of the principal.) (citations 

omitted); Marthon v. Maple Grove Condominium Ass'n, 101 F. Supp. 2d 1041, 

1053 (N.D. Ill. 2000) (stating that "[m]yriad cases extend Housing Act liability to 

non-innocent agents as well as their principles. . . ."). "An agent has no obligation 

to carry out . . . [her] principal's order to do an illegal act" and in this housing 

discrimination case, an excuse offered by an employee that she was acting at the 

behest of her employer does not absolve her from the illegal actions she took nor 

does it preclude her from liability. Dillon, 597 F.2d at 562. Thus, the Court finds 

Plaintiffs have also sufficiently stated a claim against Defendant Carol Pasch and 

the Court will also deny Defendants' motion to dismiss on this issue. 

 

E. My Attorney Made Me Do It -- Advice of Counsel Defense 

Some civil rights statutes provide a defense from punitive damages for a good faith reliance 

on advice of counsel.15  However, when this defense is asserted, it is an automatic waiver of the 

attorney client privilege as it requires that the jury find that the reliance on the attorney was based 

on good faith, and not for an unlawful purposes.  This includes a factual inquiry of the motivation 

of the principal.   

F. Just Say No. 

Just as Vito Corleone and his Consigliere are not proper models for maintaining the 

attorney-client privilege, it is not a good idea to use a lawyer as a “fixer” if maintaining 

confidentiality is  a goal. 
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