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Two years ago, my 10 year old client, who is small for his age, was arrested for 

hitting his teacher at school.  My client is autistic and had an individualized education and 

a behavior plan to address his problem behaviors at school.  His teacher and classroom 

aides would physically restrain my client.  Restraint included being held down in a chair, 

held down on the ground, having his arms pinned to his side while standing, being carried 

out of the room, and held against a wall.  He was also put into a “safe room” which was a 

box with a drain on the floor, a slit in the door for a window, no furniture and locked from 

the outside. He was isolated away from other students and often cornered by staff into 

certain areas of the classroom or office.  My client was in a constant state of fight or flight. 

When an adult would grab him, he would hit them back or struggle to get away from them. 

The teachers and aides and school administrators would be hit if they put hands on my 

client. One of the aides filed a criminal complaint against my client. A warrant for felony 

battery was generated and a pick up and hold was issued for my client. Six months later, 

when my client went to school for testing, he was arrested.  Because of the pickup and 

hold warrant, he was handcuffed, processed through the juvenile detention center and 

held overnight in a detention facility until he could be seen by a judge the following 

morning. Processing includes being photographed, fingerprinted, DNA sample collected 

and answering a lot of questions.  My client, because he lives in a small county, was 

transported over 45 miles away to the nearest processing center.  He was by himself, 

alone and he was not allowed to see or speak to his mother until the next day when he 

was released by the court. The sight of this small 10 year old child, being walked into the 

court room, handcuffed, in an orange jumpsuit that was so big that it dragged on the floor 

even after being rolled up, will stay with me forever. 

The State Attorney’s Office offered my client a plea deal. The plea deal was for my 

client to enter a diversion program and once it was successfully completed, the charges 

would be dismissed and there would be no criminal record. This was his first arrest.  In 

juvenile court, it is normal to offer first time offenders a diversion program. Most, if not all, 



people accept a diversion program when it is offered. It allows the offender to be punished 

without having a permanent criminal record.  It ends the proceedings and provides the 

offender with certainty - a clear and knowable outcome. Juveniles are not entitled to a 

trial by jury, so it is the judge who will be deciding the innocents or guilt of the juvenile 

offender. Judges are not predictable and the outcome is not knowable. So the client must 

weigh the risk of leaving the decision of punishment in the hands of the judge.  In this 

case, my client was facing a 3rd degree felony which carries up to a five years in prison if 

he is found guilty which for him could mean a term of probation, placement in a residential 

program or the like. A diversion plea was a no brainer, of course he should take it and 

end the case. So why didn’t my client take the plea to diversion? Because his behavior 

was a manifestation of his disability. Because the school district has an obligation to 

address problem behaviors with appropriate behavior interventions. Because the school 

district should not use the criminal system as a continuation of discipline for behaviors 

that occur at school. Because my client was not a criminal and did not belong in the 

criminal justice system. The criminal justice system has no resources that would address 

the problem behaviors in the school setting. The criminal justice system would not stop 

the use of restrain, isolation and seclusion in the school setting. The likelihood of hitting 

someone again at school were almost certain. The criminal justice system would not cure 

his autism.  

When asked what the division program would include the state said, “anger 

management.” The division program would not work with the school or the family to 

address the problems that were occurring at school when my client got frustrated or had 

a socially awkward moment with a peer. The division program would not put counseling 

or related services into place at the school setting. The division program would not review 

or revise the individualized education plan or behavior plan. It was a certainty that if a 

school employee grabbed my client, he would hit that person and my client could again 

be arrested for hitting that employee. Hitting a school employee is a 3rd degree felony.  

My client only gets one chance at diversion. If he is arrested again, he will not be offered 

diversion a second time and if he is arrested again while in the division program, my client 

would be facing prosecution on the original charges as well as the new charges. Since 

the diversion program would do nothing to help my client, since the likelihood of being 



arrested again were so high, we rejected the offer of diversion and proceeded to fight the 

criminal charges. 

In response the state attorney added four additional counts of felony battery for 

hitting other school employees when my client was 8 years old. My client was now facing 

up to 25 years in prison for “crimes” he committed at school when he was 8 years old and 

10 years old.  Division was again offered by the State attorney and was again rejected.  

We had to decide – do we move to dismiss the charges for lack of intent – my 

client was trying to get away from a restraint when he hit someone, do we argue self-

defense – which requires an admission to the underlying crime of felony battery or do we 

maintain that my young client is incompetent to proceed to trial. Incompetent to proceed 

includes in part a determination that someone is unable to help their counsel, unable to 

understand the charges against him and unable to understand the consequences of the 

criminal proceedings. I did not believe he was competent, but there is a risk to a 

competency determination. If a client is found incompetent, the state will have two years 

to try to restore the child to competency. Restoration training can occur in the community 

but there is a chance that a child will be taken out of his community and placed in a jail 

like hospital facility for restoration. Even if the child can remain in the community for 

restoration training, the state will maintain jurisdiction over the child for two years. Any 

additional arrests or problems with the school or law enforcement will compound this 

case, in a negative manner. We hired an expert.  

A forensic psychologist was hired to conduct a competency evaluation. As 

expected the expert found that the child was incompetent to proceed due to age and 

disability – autism. The doctor also found that the arrest and detention experience had 

caused post-traumatic stress disorder (PTSD). Any time my client had to go to court, 

would see uniformed officers or there was a threat of arrest or going back to jail, my client 

was re-traumatized. Having to be under the court’s jurisdiction for two year, subject to 

restoration training and an evaluation every six months by a strange doctor had me 

worried. The expert opined that restoration training would be unproductive and cause 

additional trauma, so we moved forward with a motion for a determination of 

incompetency. 



The court is required by statute to appoint two independent experts to evaluate the 

child for competency. It took an unusually long time to appoint the first doctor, who 

consistently found my client to be incompetent because of age and in less certain terms 

stated that restoration was unlikely. It took another large gap in time to appoint the second 

doctor, who was consistent with the first two.  All three doctors found the child incompetent 

due to age. All three doctors stated that restoration was not likely. Based upon the findings 

that restoration was unlikely, we moved to dismiss the charges. After an agonizing period 

of time, the judge agreed and dismissed the criminal charges.  But it could have just an 

easily gone in a different direction.                          

Nationally, children with disabilities make up 12% of the public school student 

population. See U.S. Department of Education Office for Civil Rights Civil Rights Data 

Collection: 2015-16. The United States Department of Education Office of Civil Rights 

found that students with disabilities make up 28% of the students referred to law 

enforcement. Id. This is a 16 point disparity.  This number does not include those students 

who have 504 plans. It is expected that the disparity would be even higher if 504 students 

were included. I suspect that most of the students arrested at school are being arrested 

for behavior that is a manifestation of a disabilities and not pure criminal behavior.  This 

is not to say that no disabled person can commit a crime, of course they can and do. 

Removing a student from the school through an arrest is a quick way to resolve the 

problem, at least temporarily. The arrest builds a record and that record is used to justify 

the remove of students from the general education setting, from the regular school 

building and out of the school system all together. The criminalization of behavior shifts 

the conversation from disability to one about safety. Safety issues eclipse disability 

issues, especially in a school setting.  

I believe that parents and advocates should be pushing back harder against the 

criminalization of behaviors which are a manifestation of a disability.  It is hard and scary. 

I believe that if a student is being disciplined for problem behaviors they also need to be 

reviewing and revising the supports and services the student is receiving in school. All 

behavior is a form of communication.  What is this child trying to communicate when they 

are misbehaving in school? Is this really criminal conduct and a safety issue or is this an 

issue related to his disability. The criminal justice system is not an arm of the school 



system. The criminal justice system is not set up or designed to take into consideration a 

student’s disability.  The criminal justice system will not interfere or address issues that 

are happening at school.  The criminal justice system will not cure your child’s disability.  

Children who misbehave in school are not criminals. The harm that is caused by the arrest 

and detention of a disabled child can be long lasting. It is scary and confusing for the child 

and the family. But more effort needs to be made to fight the charges in the criminal justice 

system and there needs to be more push back against the school who uses arrest to 

remove a child from the school setting. A school cannot discipline without also evaluating, 

reviewing and revising the supports and services the child is receiving. If a child needs to 

be arrested at school, then the program and level of support the child is receiving is not 

sufficient. Push back, ask questions and fight, when you can fight criminal charges for 

behavior at school which is a clear manifestation of a student’s disability.          

 


