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Presentation Outline 

During today’s presentation we will discuss the following 
topics: 

• An Overview of the Marijuana Regulation and Taxation Act 

• The Licensing System for Recreational Marijuana Sales 

• Municipal Opt-Out Authorization 

• Should A Municipality Decide To Opt-Out

• Reasonable Local Restrictions on Retail Dispensaries and On-Site Consumption Sites

• Local Regulations Permitted on Personal Cultivation 

• Non-smoking areas 

• The Taxation System
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An Overview of the MRTA 
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The Marijuana Regulation and Taxation Act 
(MRTA)

• Signed by Governor Cuomo on March 31, 2021. 

• New York joins 15 states and Washington D.C. in legalizing recreational cannabis. 

• The MRTA consolidates New York’s adult use cannabis program with the State’s existing 
medical marijuana program and cannabinoid hemp program. 

• The consolidated programs with be under the control of the Cannabis Control Board and 
the Office of Cannabis Management. 

• The MRTA  establishes a licensing and taxation system for recreational marijuana sales.

• The MRTA creates social and economic programs to encourage individuals 
disproportionately impacted by cannabis enforcement to participate in the industry. 

• The MRTA immediately legalized the personal possession of up to three ounces of cannabis 
for recreational purposes or 24 grams of concentrated forms of the drug, such as oils.
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READ AFTER LAST POINT: The State has said that the adult-use cannabis industry in NYS has the potential to provide $350 million in tax revenue and create 30,000 to 60,000 new jobs across the state. 

All counties, cities, towns and villages are preempted from adopting any law, rule, ordinance or regulation pertaining to the operation or licensure of registered organizations, adult-use cannabis licenses or cannabinoid hemp licenses.  However, it is unclear how this impacts adopting zoning restrictions.

We are only discussing recreational medical marijuana- NY Medical Marijuana became legal in 2014 by the Compassionate Care Act. 




Cannabis Control Board 
(CCB)

• The CCB will oversee the Office of Cannabis Management. 
• The CCB will be responsible for implementing and regulating New York’s cannabis 

industry. 
• The CCB will consist of 5 board members, 3 appointed by the Governor and 1 

appointed by the Senate and 1 appointed by the Assembly. The chairman of the 
CCB will be nominated by the Governor with the advice and consent of the Senate. 
CCB members will be appointed for a term of three years and must be citizens and 
residents of New York.

• the CCB is tasked with creating New York’s cannabis industry from scratch.
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Powers of the CCB

• To limit  the number of registrations, licenses, and permits for each class to be issued within New York or in any 
political subdivision (i.e. municipalities) in New York. 

• To create the standards and requirements for the licenses for medical cannabis, adult-use cannabis and cannabis 
products, and cannabinoid hemp and hemp extract.

• To prescribe the form of applications for registrations, licenses, and permits and any reports deemed necessary by the 
CCB.

• To issue or refuse to issue any registration, license, or permit.

• To establish the minimum criteria for certifying employees to work in the cannabis industry in positions requiring 
advanced training.

• To establish any price quotas or price controls set by the executive director of the OCM.

• To approve the Office of Cannabis Management’s social equity plan.

• To review the impact of licenses two years after the first retail sale to determine if any licensees have substantial 
market share that impairs social equity goals and to prevent dominant marketplace participation.

• To propose such rules, regulations and orders as it may deem necessary or proper to fully effectuate the provisions of 
the MRTA.
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Office of Cannabis Management 
(OCM)

• OCM will be an independent office operating as part of the New York State 
Liquor Authority.

• The OCM is effectively responsible for the administration of New York’s 
cannabis industry. 

• The OCM will be led by an executive director, assisted by a chief equity 
officer and governed by the five-member CCB. 
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Read after first bullet point: For example, the OCM will be responsible for prescribing the actual application forms for licenses and permits and will submit completed applications (and recommendations) to the CCB for a final determination on the respective application.

There will also be a 13-member Advisory Board to the OCM that will include experts in several fields including health, social equity, cannabis, and agriculture, with geographic and diverse membership.

Even though the Board and the OCM will be placed under the SLA, the SLA has no involvement with the Cannabis program. 



Powers of the OCM

• To keep of all registrations, licenses and permits issued and revoked within the state. 

• To inspect or provide for the inspection of any premises where medical cannabis, adult-use 
cannabis, hemp cannabis are manufactured or sold.

• To inspect or provide for the inspection of any licensed or permitted premises where medical, 
adult-use or hemp is cultivated, processed, stored, distributed or sold. 

• To enter into contracts, memoranda of understanding, and agreements to effectuate the policy 
and purpose of the MRTA. 

• To advise and assist the CCB in carrying out any of its functions, powers and duties.

• To coordinate across state agencies and departments in order to research and study any 
changes in cannabis use and the impact that cannabis use and the regulated cannabis industry 
may have on access to 20 cannabis products, public health, and public safety. 

• To issue guidance and industry advisories.
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The Licensing System for 
Recreational Marijuana Sales 
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Adult-Use Cannabis Licenses

• The MRTA creates the following categories of licenses: 

o Adult-use cultivator license

o Registered organization adult-use cultivator,  processor, distributor, retail dispensary license. 

o Registered organization adult-use cultivator, processor and distributor license. 

o Adult-use processor license

o Adult-use cooperative license 

o Adult-use distributor license

o Adult-use retail dispensary license

o Microbusiness license

o Delivery license

o Nursery License 

o Adult-use on-site consumption license
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Adult-use cultivator license- authorizes the acquisition, possession, distribution, cultivation and sale of cannabis from the licensed premises of the adult use cultivator. Cultivation includes the agricultural production practices of planting, growing, cloning, harvesting, drying, curing, grading and trimming of cannabis. A person holding an adult-use cultivator’s license may not also hold a retail dispensary license. 

Registered organization adult-use cultivator,  processor, distributor, retail dispensary license. A registered organization is a for-profit business entity or not-for-profit corporation organized for the purpose of acquiring, possessing, manufacturing, selling, delivering, transportation, distributing or dispensing cannabis for certified medical use. The same authorization and conditions as adult-use cultivator, adult-use processor, adult-use distributor and adult-use retail dispensary licenses issued for adult-use cannabis, provided, however that the location of its adult-use dispensaries shall be limited to only three of the organization's medical dispensaries' premises and authorized facilities, and that it may only distribute its own products. Such license does not qualify such organization for any other adult-use license. In addition, a person holding a registered organization adult-use cultivator processor distributor retail dispensary license may not hold a retail dispensary license pursuant to this article 

Registered organization adult-use cultivator, processor and distributor license. A registered organization cultivator, processor and distributor license shall have the same authorization and conditions as an adult-use cultivator, processor, and distributor license, provided, however, that such license does not qualify such organization for any other adult-use license and may only authorize the distribution of the licensee's own products. 

Adult-use processor license. A processor's license shall authorize the acquisition, possession, processing and sale of cannabis from the licensed premises of the adult-use cultivator by such licensee to duly licensed processors or distributors. A person holding an adult-use processor's license may apply for, and obtain, one distributor's license solely for the distribution of their own products. Processing includes the blending, extracting, infusing, packaging, labeling, branding and otherwise making or preparing cannabis products. Processing shall not include the cultivation of cannabis. 

Adult-use cooperative license. A cooperative license shall authorize the acquisition, possession, cultivation, processing, distribution and sale from the licensed premises of the adult-use cooperative by such licensee to duly licensed distributors, on-site consumption sites, registered organization and/or retail dispensaries; but not directly to cannabis consumers. 

Adult-use distributor license. A distributor's license shall authorize the acquisition, possession, distribution and sale of cannabis from the licensed premises of a licensed adult-use cultivator, processor, adult-use cooperative, microbusiness, or registered organization authorized pursuant to this chapter to sell adult-use cannabis, to duly licensed retail dispensaries and on-site consumption sites. 

Adult-use retail dispensary license. A retail dispensary license shall authorize the acquisition, possession, sale and delivery of cannabis from the licensed premises of the retail dispensary by such licensee to cannabis consumers. No person may have a direct or indirect financial or controlling interest in more than three adult-use retail dispensary licenses. No premises shall be licensed to sell cannabis products, unless said premises shall be located in a store, the principal entrance to which shall be from the street level and located on a public thoroughfare in premises which may be occupied, operated or conducted for business, trade or industry. No cannabis retail licensee shall locate a storefront within five hundred feet of a school grounds or within two hundred feet of a house of worship.

Microbusiness license. A microbusiness license shall authorize the limited cultivation, processing, distribution, delivery, and dispensing of their own adult-use cannabis and cannabis products. The size, scope and eligibility criteria of a microbusiness shall be determined in regulation by the CCB. 

Delivery license. A delivery license shall authorize the delivery of cannabis and cannabis products by licensees independent of another adult-use cannabis license, provided that each delivery licensee may have a total of no more than twenty-five individuals, or the equivalent thereof, providing full-time paid delivery services to cannabis consumers per week under one license. 

Nursery License. A nursery license shall authorize the production, sale and distribution of clones, immature plants, seeds, and other agricultural products used specifically for the planting, propagation, and cultivation of cannabis by licensed adult-use cultivators, cooperatives, microbusinesses or registered organizations. 

Adult-Use on-site consumption license. Authorizes the consumption of cannabis in a licensed area. No applicant shall be granted an adult-use on-site consumption license for any premises within five hundred feet of school grounds or two hundred feet from a house of worship. An adult-use on-site consumption licensee shall not provide cannabis products to any person under the age of twenty-one. No person under the age of twenty-one shall be permitted on the premises of a cannabis on-site consumption facility. 




License Application 

• Any person may apply to the CCB for a license to cultivate, process, distribute, 
deliver or dispense cannabis within NYS for sale. 

• If the CCB approves the application, it shall issue a license. 

• The license will contain a description of the licensed premises and shall be a license 
to the person specifically designated to cultivate, process, distribute, deliver or 
dispense cannabis in the licensed premises. 

• A separate license is required for each facility at which cultivation, processing, 
distribution or retail dispensing is conducted. 
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Selection Criteria 

• The CCB shall develop regulations for use by the OCM in determining whether an 
applicant should be granted the privilege of an initial adult-use cannabis license, 
based on, but not limited to, the following criteria:
o the applicant is a social and economic equity applicant;

o The applicant will be able to maintain effective control against the illegal diversion or inversion 
of cannabis; 

o the applicant will be able to comply with all applicable state laws and regulations; 

o the applicant and its officers are ready, willing, and able to properly carry on the activities for 
which a license is sought; 

o the applicant possesses or has the right to use sufficient land, buildings, and equipment to 
properly carry on the activity described in the; and

o the applicant qualifies as a social and economic equity applicant or sets out a plan for 
benefiting communities and people disproportionally impacted by enforcement of cannabis 
laws. 
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DON’T READ SLIDE. READ FOLLOWING:

The CCB shall develop regulations for use by the OCM in determining whether an applicant should be granted the privilege of an initial adult-use cannabis license, based on, but not limited to, the following criteria:
the applicant is a social and economic equity applicant;
The applicant will be able to maintain effective control against the illegal diversion or inversion of cannabis; 
the applicant will be able to comply with all applicable state laws and regulations; 
the applicant and its officers are ready, willing, and able to properly carry on the activities for which a license is sought; 
the applicant possesses or has the right to use sufficient land, buildings, and equipment to properly carry on the activity described in the; and
the applicant qualifies as a social and economic equity applicant or sets out a plan for benefiting communities and people disproportionally impacted by enforcement of cannabis laws. 
it is in the public interest that such license be granted; 
the applicant and its managing officers are of good moral character and do not have an ownership or controlling interest in more licenses or permits than allowed;
the applicant has entered into a labor peace agreement with a  bona-fide labor organization that is actively engaged in representing or attempting to represent the applicant's employees, and the maintenance of such a labor peace agreement shall be an ongoing material condition of licensure
the applicant will contribute to communities and people disproportionately harmed by enforcement of cannabis; and
if the application is for an adult-use cultivator or processor  license, the environmental and energy impact, including compliance with energy standards, of the facility to be licensed.




Notification to Municipalities of Adult-use Retail 
Dispensary or On-site Consumption License. 

• Not less than 30 days nor more than 270 days before filing an application with the state for 
licensure as an adult-use retail dispensary or an on-site consumption establishment, an 
applicant must notify the municipality where the premises are located of the applicant’s intent to 
file such an application. 

• Such notification must be made to the clerk of the city, town or village in which the designated 
premises are located by certified mail, return receipt requested, overnight delivery or personal 
service. 

• The notice shall be on a standardized form and will include information such as the name of the 
applicant, trade name of the establishment, address of the establishment, and a statement 
indicating what the application is for (i.e. new establishment, transfer, renewal or alteration). 

• The city, town or village shall have the option to submit an opinion in favor of or against a license.
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READ AFTER LAST POINT: The city, town or village shall have the option to submit an opinion in favor of or against a license. When the municipality expresses an opinion in favor of or against the granting of such license or permit application, any such opinion shall be deemed part of the record. The CBB shall respond in writing to such city, town, village or community board with an explanation of how such opinion was considered in the granting or denial of an application. 





Municipal Opt-Out Authorization 
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Opt-Out Authorization
• The MRTA gives cities, towns and villages the ability to opt-out of allowing adult-use dispensaries and/or 

adult-use social consumption sites to operate within their boundaries. 

• The licensure and establishment of a retail dispensary and/or on-site consumption operation (authorizing 
the retail sale of adult-use cannabis to consumers) shall not apply to a city, town or village that adopts a 
local law prohibiting the granting of such retail dispensary licenses and/or on-site consumption licenses 
within their respective jurisdictions. 

• The right to opt-out does not apply to cultivation or processing of cannabis within a municipality’s 
boundaries.

• An opt-out local law must be adopted by December 31, 2021 and is subject to a permissive referendum 
under Municipal Home Rule Law §24. 

• Municipalities may not opt-out after December 31, 2021. However, a local law repealing such prohibition 
may be adopted at any time. 

• If your municipality previously adopted a local law banning the retail sale of recreational marijuana, such 
local law is not valid. If the municipality would like to opt-out- it should adopt a new local law. 
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Only Villages, towns and cities can opt out. NOT Counties. 

READ AFTER SECOND BULLET POINT: The municipality must adopt a local law requesting the CCB to prohibit the establishment of such retail dispensary or on-site consumption licenses within the jurisdiction of the municipality. It is unclear what is meant by the term “request” and if the CCB has any authority to deny such “request.” The local law should be sent to the CCB when adopted. It is unclear how the CCB will respond to these requests. 

READ AFTER POINT 2: Any law enacted by a town shall apply only to the area of the town outside of any village situated within such town. 



Permissive Referendum 

• Until approved by an affirmative vote of a majority of the qualified electors 
of the local government voting on a proposition for its approval if within 45 
days after the laws adoption a petition is filed with the clerk protecting 
against such local law. 

• Such petition must be signed and authenticated by qualified electors of 
such local government. 
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Permissive Referendum 
No Petition Filed 

• A local law in any county, city or 
town subject to a permissive 
referendum shall not take effect 
until at least 45 days after its 
adoption.  

• A local law in any village subject to a 
permissive reference shall not take 
effect until at least 30 days after its 
adoption. 

Petition is Filed 
• Within 45 days or 30 days after the local law is adopted, a petition is 

filed with the clerk. In a county, city or town the petition must be 
signed and authenticated by qualified electors of such local 
government by a number equal to at least 10% of the total number 
of votes cast for Governor in the last gubernatorial election in such 
local government. In a village a petition must be signed by 25% of 
the electors in the Village, as shown on the register of electors for the 
previous general village election. 

• If such petition is filed, a proposition for the approval of such local 
law shall be submitted at the next general election of state or local 
government officers held in such local government not less than 
sixty days after the filing of such petition, unless the petition request 
and the legislative body adopt a local law submitting such 
proposition at a special election held not less than sixty days after 
the adoption of the local law providing for such special election.
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The residents of the municipality, if they so desire, can put together a petition, and if they have enough signatures of the electors of the municipality, it then forces a referendum on the local law themselves



Should a Municipality Decide to Opt-Out 

• Municipalities should carefully consider how to proceed on legal marijuana 
before banning it. 

• Local governments can opt out of having retail dispensaries in their area; 
however, they will not receive tax revenue from it if they choose to do so. 

• Local governments have until December 31 to pass a local law to opt-out.

• The people residing in the municipality should have a say in the matter. 

• Social issues relating to authorizing retail dispensaries and smoking shops.

• If the municipality decides not to opt-out, they can still set some rules for 
retail dispensaries and on-site consumption facilities.  
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Should Town Board schedule a public hearing on this issue?

Positives and negatives of allowing retail dispensaries and smoking locations.



When Should A Municipality 
Decide to Opt-Out

For a County, City or Town: 

• If a petition is filed by the voters, a proposition for the approval of the local Opt-Out law 
must be submitted at the next general election not less than sixty days after the filing of 
such petition. In order to be on the November 2, 2021 ballot, the local law must be adopted 
no later than July 19, 2021, and a petition must be filed no later than Thursday, September 2, 
2021. In other words:
o July 19, 2021- Last Day Municipality Can Adopt Local Law
 45 Days for Voters to File a Petition

o September 2, 2021- Last Day for Voters to File a Petition
 At least 60 days Must Pass Before the Proposition Can Appear on a Ballot

o November 2, 2021- General Election. Proposition on Ballot.

• The municipality can also submit the proposition at a special election. The special election 
must be held sixty days after the adoption of the local law providing for such special election.

• The timeline is different for villages.
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In Villages, voters only have 30 days to file a petition. If a petition is filed after the first day of the month in which the general village election is to be held and before the first day of the month two months prior to the next general village election, the proposition for the approval of the local law shall be submitted at a special election of such village to be held not less than ten nor more than sixty days after the filing of such petition. 

If such petition be so filed on or after the first day of the month two months prior to the month in which the general village election is to be held and on or before the first day of the month in which the general village election is to be held, a proposition for the approval of such act or resolution shall be submitted at the said general village election.

If the General Election in the Village is held in May. A special election would have to be held if the petition is filed after May 1 and before March 1. 

ME: Any local laws previously adopted prohibiting marijuana are no longer valid. Municipalities should adopt new local laws to opt-out if they wish. 



Reasonable Time, Place and 
Manner Regulations
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Reasonable Local Restrictions on Retail 
Dispensaries and On-Site Consumption Sites 

• Cities, towns and villages that do not-opt out of allowing retail dispensaries or on-
site consumption sites within their boundaries may adopt local laws establishing 
reasonable time(s), place(s) and operational restrictions on these facilities. 

• Municipalities may incorporate these local controls within their zoning codes. 

• However, a municipality that does not opt-out cannot adopt regulations that make 
the operation of licensed retail dispensaries or on-site consumption sites 
“unreasonably impracticable” as determined by the CCB. 
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Zoning limitations cannot make the legal operation of a licensed retail dispensary or on-site consumption site so difficult that the activity becomes impractical and, therefore, effectively operate as a ban on such uses. Local governments may not use a zoning code to effectively eliminate cannabis businesses in their communities by, for example, “finding zones in which it is very difficult to site these businesses, or putting them on the edge of town where nobody wants to go, or in some other way making it so difficult for these businesses to be sited that the businesses won't site in their communities.”

Once you opt-out a business cannot seek a use variance to open a retail dispensary because the state will not issue such a license to the facility because its not permitted in the municipality. 




What is a Reasonable Restriction? 

• Municipalities may, however, regulate retail dispensaries or on-site 
consumption establishments by specifying a particular distance from 
residentially zoned areas and facilities in which families and children 
congregate.

• Such restrictions may also include restrictions on the hours of operation.  

• Moreover, zoning regulations may be used to prohibit such facilities from 
operating within a specified distance of another retail dispensary or on-site 
consumption establishment to avoid the impacts associated with the 
concentration of such uses in one place. 
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Remember: The MRTA already includes a provision that that no cannabis retail licensee shall locate a storefront within 500 feet of a school grounds or within 200 feet of a house of worship. For these purposes, a “school” is defined as any “public or private elementary, parochial, intermediate, junior high, vocational, or high school.” School grounds include any building, structure, athletic playing field, playground or land contained within the real property boundary line” of such a school. We believe municipalities may increase this separation distance requirement as a reasonable time place and manner restriction. 

Municipalities need to ensure that after the law is adopted, reasonable alternative locations remain available for licensed retail dispensaries and on-site consumption establishments and that such restrictions are not considered “unreasonably impractical”. Pursuant to Section 131(2) of the Legislation, the Board determines whether local zoning restrictions are “unreasonably impracticable”. In making this determination, the Board will likely consider whether the potential locations are accessible to the general public, the surrounding infrastructure and the likelihood that the alternate locations will ever realistically become available for use.

ME: The phrase time, place and manner restriction is not defined but it does come up a lot in the context of constitutional law issues for example, we have seen the courts use this language when they discuss sign regulates and adult-use regulations. 





Town of Lynnfield, MA
• Location. A registered marijuana dispensary may be located only within the Commercial District 

by special permit from the Planning Board. A separate special permit shall be required for each 
premises from which a registered marijuana dispensary is operated. No two or more different 
registered marijuana dispensaries may be treated as one premises nor may they be co-located 
on a single premises.

1. A registered marijuana dispensary shall not be located within 1,000 yards of any school, church, licensed 
child care center, playground, place of worship, or any other registered marijuana dispensary.

2. No registered marijuana dispensary shall be located within the same premises as any medical doctor's 
office or the offices of any other professional practitioner authorized to prescribe the use of 
medical marijuana.

3. Any and all cultivation, production, storage, display, sales, or other distribution ofmarijuana shall be 
located so as to occur only within the restricted area of a registered marijuana dispensary and shall not be 
visible from the exterior of the business.

• Signs. Any and all signs related to the registered marijuana dispensary must be located on the 
same building in which the registered marijuana dispensary is located and must comply with all 
sign regulations of the Town of Lynnfield. No sign, advertisement, display, or other promotional 
material which utilizes graphics related to marijuana or marijuana paraphernalia, or figures or 
symbols related to marijuana shall be visible to the public from any public way, including, but not 
limited to, sidewalks, pedestrian walkways, or highways.
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Recreational Cannabis became legal in December 2016 and sales began in 2018. 

Likely that further regulations will be adopted stating what are reasonable time place and manner restrictions and restricting signage

https://ecode360.com/33482909#33482909


Town of Marshfield, MA
• General requirements for recreational marijuana retailer. 

1. All recreational marijuana retailers shall be contained within a secure building or structure.

2. The hours of operation of the recreational marijuana retailer shall be set by the Zoning Board of Appeals.

3. No recreational marijuana retailer shall be located within 500 feet of a property boundary line of any lot in use as a private or public 
school, college, licensed day-care facility, library, park, playground, recreational or athletic fields or the Boy's and Girl's Club or similar 
place where children typically congregate. The distance shall be measured in a straight line from property boundary line to property 
boundary line.

4. No smoking, burning or consumption of any product containing marijuana or marijuana-related products shall be permitted on the 
premises.

5. No recreational marijuana retailer shall be located inside a building containing residential units, including transient housing such as 
motels and dormitories, or inside a movable or mobile structure such as a car, van, truck, trailer cargo container.

6. Recreational marijuana retailers shall not have drive-through service.

7. No signage shall be permitted that contains designs or symbols that depict or display in any way marijuana products, equipment or 
plants, or other similar materials.

8. No outside displays or storage of marijuana, related supplies or promotional materials are allowed.

9. All recreational marijuana retailers shall be ventilated in such a manner that no:

a. Pesticides, insecticides, or other chemicals or products used in cultivation or processing are dispersed into the outside atmosphere.

b. Odor from marijuana can be detected by a person with a normal sense of smell at the exterior of the building.
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Town of Bolton, MA
• General requirements and conditions for all marijuana establishments.

1. Marijuana establishments shall comply with all aspects of MGL c. 94G, Regulation of the Use and Distribution of Marijuana Not Medically Prescribed, and 935 CMR 500.000, Adult 
Use of Marijuana.

2. All aspects of the marijuana establishment relative to the acquisition, cultivation, possession, processing, sales, distribution, dispensing, or administration of marijuana, products 
containing marijuana, related supplies or educational materials shall take place at a fixed location within a fully enclosed building or structure and shall not be visible from the 
exterior of the business.

3. No outside storage is permitted. This prohibition applies to all aspects of the product and waste associated with the marijuana establishment.

4. All marijuana establishments shall be ventilated in such a manner that no:

a. Pesticides, insecticides or other chemicals or products used in the cultivation or processing are dispersed into the outside atmosphere or ground.

b. Odor from marijuana cannot be detected by a person with a normal sense of smell at the exterior of the marijuana establishment or at any adjoining use or property.

5. Signage shall conform to § 250-18, Sign regulations, of Bolton's Zoning Bylaw and requirements of state laws and regulations governing such facilities, including 935 CMR 
500.105(4).

6. A marijuana establishment's water supply shall be sufficient for necessary operations. Any private water source shall be capable of providing a safe, potable, and adequate supply 
of water to meet the marijuana establishment's needs.

7. The hours of operation of a marijuana retailer shall be limited to Monday through Saturday from 10:00 a.m. to 9:00 p.m. and Sunday from 12:00 p.m. to 6:00 p.m.; or as otherwise 
established by the SPGA.

8. No smoking, burning, or consumption of any product containing marijuana or marijuana-related products shall be permitted on the premises of a marijuana establishment.

9. No marijuana retailer shall have a gross floor area in excess of 2,500 square feet.

10. No marijuana establishment shall be located within a radius of 500 feet of a residential dwelling. The five-hundred-foot distance shall be measured in a straight line from the 
nearest point of the residence in question to the nearest point of the proposed marijuana establishment established at the time the proposed marijuana establishment's 
application is received by the SPGA.

11. No marijuana establishment shall be located within a radius of 500 feet of a public or private school, day-care center, or any facility where children commonly congregate. The 
five-hundred-foot distance shall be measured in a straight line from the nearest point of the residence or facility in question to the nearest point of the proposed marijuana 
establishment established at the time the proposed marijuana establishment's application is received by the SPGA.

12. All structures associated with marijuana establishments shall be set back from front, side and rear property lines in accordance with Bolton's Zoning Bylaw under § 250-13B, 
Dimensional regulations.

13. Marijuana establishments shall provide the Bolton Police Department, Fire Department, Building Inspector and the SPGA with the names, phone numbers and e-mail addresses of 
all management staff and key holders who can be contacted if there are operating problems associated with the marijuana establishment.
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City of Denver, CO 

• It shall be unlawful for any person to emit air contaminants that constitute a nuisance.

• Nuisance: The doing of or the failure to do something that allows or permits air 
contaminants to escape into the open air that are or tend to be detrimental to the health, 
comfort, safety or welfare of the public or that causes or tends to cause injury or substantial 
annoyance or inconvenience to persons exposed thereto or causes or tends to cause 
damage to property.

• If any person engages in marijuana growing, processing or manufacturing an odor control 
plan must be submitted to the Manager of the Department of Public Health and 
Environment of the City to prevent and control nuisance odors originating or anticipated to 
originate at the premises and the control technologies to be used to prevent such odors 
from leaving the premises. 

• It shall be an affirmative defense to a nuisance violation that a person is in compliance with 
a submitted odor control plan.

Presenter
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Recreational marijuana became legal on December 10, 2012. 

While this requirement does not pertain to retail dispensaries or on-site consumption facilities. However, municipalities should consider whether other areas of their code should be updated to address other licensed facilities. Look at your code’s performance standards. Look at your nuisance provisions as well. 



Personal 
Cultivation 
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Personal Cultivation 

• The MRTA allows the cultivation of cannabis for personal use and limits the 
number of plants that may be grown.

• No more than six (6) mature and six (6) immature cannabis plants may be 
cultivated, harvested, dried or possessed within any private residence or on 
the grounds of a person’s private residence. 

• The personal cultivation of cannabis is only permitted within, or on the 
grounds of, a person’s private residence.

• Such person must take reasonable steps designed to ensure that such 
cannabis is in a secured place not accessible to any person under the age of 
21. 
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READ AFTER POINT 2: Specifically, a person can plant, cultivate, harvest, dry, process or possess within his or her private residence, or on the grounds of his or her private residence up to three immature cannabis plants and three mature cannabis plants at any one time.  You must be over the age of 21 to personally cultivate cannabis. 

No more than six mature and six immature cannabis plants may be personally cultivated within any private residence, or on the grounds of a person’s private residence. So three roommates living together can only have six mature and six immature. The law does not define private residence so it is unclear how this will be applied to two family homes or apartment buildings. Also, the terms immature and mature are not defined in the MRTA, however, typically an immature cannabis plant refers to a female plant that is not flowering and which does not have bids that may be observed by visual examination.  One thing that is clear is that you cannot grow marijuana in a community garden. 




Local Regulation of Personal Cultivation

• Municipalities may enact laws to reasonably regulate the actions and conduct of personal cultivation.

• However, no county, town, city or village may enact or enforce any regulation that essentially prohibits a 
person from engaging in personal cultivation. 

• Violations of the personal cultivation restrictions are limited to a civil penalty of up to $200.00. 

• The OCM will issue regulations  and guidance for home cultivation of cannabis. The MRTA requires the OCM 
to issue regulations for adult-use home cultivation not later than eighteen months following the first 
authorized retail sale of adult-use cannabis products to a cannabis consumer. (That means not until 2023 at 
the earliest). 

• It will not be legal to grow cannabis in your home until the OCM has issued regulations governing the home 
cultivation of cannabis. 

Presenter
Presentation Notes
Drew

READ INSTEAD OF LAST BULLET POINT: The OCM shall enact, and may enforce, regulations to regulate the actions and conduct pertaining to home cultivation, including requirements for, or restrictions and prohibitions on, the use of any compressed flammable gas solvents; or other forms of home cultivation, manufacturing, or cannabinoid production and processing; and to ensure the home cultivation of cannabis is for personal use by an adult over the age of 21 in possession of cannabis plants, and not utilized for unlicensed commercial or illicit activity, provided any regulations issued by the OCM shall not completely or essentially prohibit a person from engaging in the action or conduct authorized by this section. In addition, The OCM may issue guidance or advisories for the education and promotion of safe practices for home cultivation. 

Municipalities may want to wait to see what regulations the OCM develops before adopting any local regulations. 

How is this going to be enforced?




Examples of Local Regulations Concerning 
Personal Cultivation

• Require residents to register with the municipality. 

• Standards to consider for personal cultivation and home possession of cannabis: 
o No applicant shall plant, cultivate, harvest, dry, process or possess, within his or her private residence, or on the 

grounds of his or her private residence more than three mature cannabis plans and three immature cannabis 
plants at any one time. 

o No more than six mature and six immature cannabis plants may be planted, cultivated, harvested, dried, 
processed or possessed within any private residence, or on the grounds of a person’s private residence. 

o Personal cultivation of cannabis shall only be permitted within, or on the grounds of, a person’s private residence. 

o Cultivated cannabis shall be stored in a secure place that is not accessible to any person under the age of twenty-
one.  

o Personal cultivation shall be prohibited in any front yard. No cannabis plant shall be stored in any front yard. 

o Personal cultivation shall not be permitted to produce or emit beyond the boundaries of the property any 
nuisance, including but not limited to, noise, odor, radiation, light, or heat. 

o All cannabis plants maintained on the property shall be enclosed by protective fencing and a gate which shall be 
closed and locked, or shall be kept in a securely locked room, cabinet, shed, greenhouse or other structure or 
secure box. 
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READ AFTER FIRST POINT: Each registrant shall, at the time of registering, file with the Building Department a form, an application in writing which shall give the following information and shall be signed and affirmed by the applicant under the penalties of perjury:
Full name and birthdate of applicant.
Address of applicant’s residence.
Number and description of cannabis plants to be maintained on the premises.
A drawing showing the proposed secured location of the plants on the premises.
A description of design elements installed to ensure that cultivated cannabis is in a secured place in compliance with the standards of this section and any state regulation or law. 
If a tenant is the applicant, the tenant’s application shall be signed by the landlord. 
An applicant must be over twenty-one years of age. 
All applications shall be submitted to a designated individual such as the building inspector or clerk and the application shall be referred by the Building Inspector to the Police Chief for review and comment. 
Each registrant, upon being so registered, shall be issued a registration certificate by the municipalities.
Setbacks?

AFTER LAST BULLET POINT: Make sure you include clear language that allows the municipality to deny a registration certificate and appeal such denial to a different governing body. For example, In the event that an application for personal cultivation is incomplete or the applicant fails to comply with the standards of this Chapter or any state law or regulation, it shall be disapproved and the registration certificate shall be deemed denied. The applicant may appeal to the Town Board of the Town of New Castle, which shall set a time and place for a hearing, which hearing shall be held within 15 days after a request for an appeal has been filed with the Building Inspector, at which hearing the applicant will be given an opportunity to present his reasons why the registration certificate should be issued. The decision of the Town Board shall be final.

Establish clear provisions to revoke or suspend a registration certificate. Form example, such registration certificate may be denied if: 
The registration certificate was issued in error or issued in whole or in part as a result of a false, untrue, or misleading statement on the application or other document submitted for filing.
Use of the property for personal cultivation creates a hazard or public nuisance, threat to public safety, or other condition which negatively impacts the use and/ or enjoyment of surrounding properties, or threatens the peace and good order, or quality of life in the surrounding community.
Failure to comply with any provision of this Chapter or any other applicable law or regulation. 
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Smoking Cannabis

• Adults 21 and older can generally smoke cannabis anywhere it is currently 
legal to use tobacco.

• Smoking cannabis is prohibited in schools, workplaces, and in cars. 

• Municipalities can also adopt regulations to allow the smoking of cannabis 
in locations where smoking tobacco is prohibited.
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After POINT 2: No smoking in the car even while it's parked and no smoking on outdoor patios at bars and restaurants. Landlords that allow for smoking on the premises must also allow for cannabis consumption. No smoking in parks, public transportation and bars. Federal law also prohibits people from smoking cigarettes in public housing, which will now include cannabis. 



Smoking Regulations in New York

• Public Health Law Section 1399-P. The Public Health Law is clear that anywhere 
smoking tobacco is prohibited, smoking cannabis is also prohibited. The Public 
Health Law defines smoking as “the burning of a lighted cigar, cigarette, pipe or 
any other matter or substance which contains tobacco or cannabis.”

• Public Health Law Section 1399-R states that: 
“Smoking and vaping may not be permitted where prohibited by any other law, rule, or 
regulation of any state agency or any political subdivision of the state. Nothing herein shall 
be construed to restrict the power of any county, city, town, or village to adopt and enforce 
additional local law, ordinances, or regulations which comply with at least the minimum 
applicable standards set forth in this article.”

• Section 2 of the MRTA states that nothing in the MRTA is intended to limit the 
authority of any district, government, agency or office or employee to enact and 
enforce policies to “allow smoking cannabis in any location where smoking 
tobacco is prohibited.” 
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There is no question that municipalities can adopt additional regulations to prohibit both the smoking of tobacco and cannabis in certain locations pursuant to Public Health Law Section 1399-R. 

While the law does not explicitly allow municipalities to prohibit smoking cannabis in any location where smoking tobacco is allowed, the provisions of the MRTA and the New York State Public Health law can be interpreted to provide municipalities with the authority to prohibit the smoking of cannabis in certain locations in the Village where tobacco smoking remains permitted. Our office continues to research and look into this issue and the legislature’s intent. 




Where is it Illegal to Smoke?
Indoor Locations

• places of employment (including Village Hall);

• bars;

• food service establishments, except as provided in subdivision six of section thirteen hundred ninety-nine-q of this article;

• enclosed indoor areas open to the public containing a swimming pool;

• public means of mass transportation, including subways, underground subway stations, and when occupied by passengers, buses, vans, taxicabs and limousines;

• ticketing, boarding and waiting areas in public transportation terminals;

• youth centers and facilities for detention;

• any facility that provides childcare services;

• child day care centers;

• group homes for children;

• public institutions for children; 

• residential treatment facilities for children and youth; 

• all public and private colleges, universities and other educational and vocational institutions, including dormitories, residence halls, and other group residential 
facilities that are owned or operated by such colleges, universities and other educational and vocational institutions; 

• general hospitals and residential health care facilities

• commercial establishments used for the purpose of carrying on or exercising any trade, profession, vocation or charitable activity;

• indoor arenas;

• zoos; and

• bingo facilities.
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Under New York State Public Health Law Article 13-E, Section 1399-O and 1399-O-1, it is currently illegal to smoke (cannabis, tobacco or other produce) in the following locations. Please note these restrictions do not apply to on-site consumption premises under the MRTA. 




Where is it Illegal to Smoke?
Outdoor Locations 

• ticketing, boarding or platform areas of railroad stations operated by the metropolitan transportation 
authority or its subsidiaries.

• on the grounds of general hospitals and residential health care facilities as defined in article twenty-eight of 
this chapter, within fifteen feet of a building entrance or exit or within fifteen feet of the entrance to or exit 
from the grounds of any such general hospital or residential health care facility. 

• within one hundred feet of the entrances, exits or outdoor areas of any public or private elementary or 
secondary schools. 

• within one hundred feet of the entrances, exits or outdoor areas of any after-school program licensed or 
registered pursuant to section three hundred ninety of the social services law. 

• within one hundred feet of the entrances, exits or outdoor areas of any public or association library. 

• at a playground during the hours between sunrise and sunset, when one or more persons under the age of 
twelve are present.
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While municipalities have discretion to prohibit smoking in locations beyond those set forth in the public health law. A municipality cannot ban smoking on sidewalks. 
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Local Financial Benefits 
• Cannabis products will be subject to a 13% sales tax in New York, 9% of which will be directed to state 

coffers and 4% to localities. 

• The 4% cannabis excise tax for local government purposes would be imposed on the retail sale of adult-use 
cannabis products from retail dispensaries to consumers. 

• The revenue from the tax will be distributed quarterly to each county. 

• Counties will receive 25% of the local retail tax revenue and 75% of the revenue would be distributed 
quarterly by the counties to the cities, towns and villages within such county in which a retail dispensary is 
located.

• The revenue will be distributed in proportion to the sales of adult-use cannabis products by the retail 
dispensaries in such municipalities as reported by a seed-to-sale system. 

• Where a retail dispensary is located in a village within a town that also permits cannabis retail sales, the 
county shall distribute the monies attributable to such retail dispensary to the town and village in such 
proportion as agreed upon by the governing body of such town and village or, in the absence of such an 
agreement, the money shall be evenly divided between the town and the village.

• The county must distribute money no later than 30 days after receiving it from the State Comptroller. 
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READ FIRST: 

The MRTA would impose taxes on adult use cannabis as follows: a distributor would pay the following tax based on the per milligram amount of THC (per a lab analysis and as labeled):
0.5 cents for cannabis flower
0.8 cents for cannabis concentrate
3.0 cents for edibles
 
In addition, a 9% tax is added upon retail sale, which goes to the State, and another 4% tax is added upon retail sales, which goes to the localities (1% goes to the County, and 3% is divided at the local level based on retail sales).

If a village and town both opt in and the retailer is located in the village, then the 3% is split between the town and revenue either per an agreement between the two, or is otherwise split 50-50.

The tax provisions do not take effect until April 1, 2022. Many think this date represents a target date for sales to start. 



Open 
Questions 

If a municipality chooses to not opt-out, can 
the municipality still refuse to issue a 
building permit to a retail dispensary 
because recreational marijuana is federally 
illegal? Municipalities have a duty to uphold 
both federal and state law. 

Can municipalities use their zoning codes to 
regulate commercial cultivating and 
processing facilities? 
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I believe municipalities can use their zoning codes to regulate commercial cultivating and processing facilities. I believe we can look to the Court of Appeals Case – Wallach v. Town of Dryden that was issued on June 20, 2014. In that case the Court found that the Oil, Gas and Solution Mining Law (OGSML) did not preempt two towns' zoning laws prohibiting oil and gas production activities or natural gas exploration, and towns instead acted within their home rule authority in adopting those laws, in absence of any legislative intent in OGSML's plain language, overarching statutory structure, or legislative history, much less any “clear expression,” requiring preemption of local land use regulations.

Municipalities have the power to enact land-use restrictions or controls to enhance the quality of life by preserving the character and desirable aesthetic features of the community. Breadth of a municipality's zoning powers include the power to provide for the development of a balanced, cohesive community, in consideration of regional needs and requirements.

The plain language of Oil, Gas and Solution Mining Law's supersession clause, stating that OGSML “shall supersede all local laws or ordinances relating to the regulation of the oil, gas and solution mining industries,” did not support preemption with respect to towns' zoning laws that prohibited oil and gas production activities or natural gas exploration; clause was most naturally read as preempting only local laws that purported to regulate actual operations of oil and gas activities, rather than zoning ordinances that restricted or prohibited certain land uses within town boundaries, and laws at issue plainly were directed at regulating land use generally, without attempting to govern details, procedures, or operations of oil and gas industries.

Similarly, the MRTA states that “all county, town, city and village governing bodies are preempted from adopted any law, rule, ordinance, regulation or prohibition pertaining to the operation or licensure of registered organizations, adult-use cannabis license or cannabinoid hemp licenses.” 

A court will invalidate a zoning law only where there is a clear expression of legislative intent to preempt local control over land use.

In addition, municipalities can adopt zoning provisions to regulate adult use establishments and liquor stores. 



LEGAL DISCLAIMER 

• The information provided in this document does not constitute legal 
advice or establish an attorney-client relationship with Keane & Beane, 
P.C. or any of its individual attorneys. The information contained in this 
document is meant only to provide an overview of the New York State 
Marijuana Regulation and Taxation Act. 

• All rights reserved. No part of this presentation may be reproduced, 
distributed, or transmitted in any form or by any means, including 
photocopying, recording, or other electronic or mechanical methods, 
without the prior written permission of Keane & Beane, P.C, except in 
the case of brief quotations embodied in critical reviews and certain 
other noncommercial uses permitted by copyright law. 
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Main Office
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White Plains, NY 10601
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New York City Office
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New York, NY 10022
Phone 646.794.5747
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