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April 6, 2020 

 
The Honorable Seema Verma 
Administrator 
Centers for Medicare & Medicaid Services  
U.S. Department of Health and Human Services  
7500 Security Blvd. 
Baltimore, MD  21244-1850 
 
Re:   Changes to the Medicare Advantage and the Medicare Prescription Drug 
 Benefit Program for Contract Year 2021 (CMS 4190-P); Support for and 
 Suggested Guidelines for Amendment of §423.514. 

Dear Administrator Verma: 

American Pharmacies is a Texas-based, member-owned purchasing cooperative for 
600+ independent pharmacies in 31 states, 300 of them in Texas. Our independent 
advocacy division, Texas Pharmacy Business Council (TPBC), assertively represents 
the legislative and policy interests of our Texas members. 

American Pharmacies and TPBC are pleased to have the opportunity to present their 
comments to Changes to the Medicare Advantage and the Medicare Prescription 
Drug Benefit Program for Contract Year 2021, CMS 4190-P.      

As the preamble to the proposed rule makes clear, independent pharmacies have 
borne the brunt of the ever-increasing burden of plan sponsors’ “performance-based 
pharmacy compensation arrangements,” more colloquially known as “DIR fees.”  

DIR fees effectively have been used by Part D plan sponsors as a profit center at the 
expense of ensuring a healthy, competitive market for pharmacy providers.  Without 
this healthy market, patient accessibility and outcomes suffer. 

We support CMS’s proposal to amend §423.514 to require Part D sponsors to disclose 
to CMS the pharmacy performance measures they use to evaluate pharmacy 
performance, as stated in their network pharmacy agreement.   We also support CMS’s 
proposal to require the reporting of:  the name of the performance measure, the 
performance calculation methodology, success/failure threshold(s), financial 
implications of success/failure to achieve threshold(s), pharmacy appeal 
requirements; and method of payment of collection.   

While the proposed rule is an important step forward, it does not adequately address 
the inherent problems with performance-based compensation arrangements.  We 
encourage CMS to take the following recommendations into account and adopt 
additional rules to achieve the following results: 



1. Establish a single set of uniform, objective and verifiable metrics for all Part D sponsors to use in 
measuring all Part D pharmacy providers.  Current performance-based metrics vary considerably from 
plan to plan and are wholly opaque and unverifiable.  Many of them are explained in vague terms.  
Nearly all of them establish penalties rather than incentives.  

There is no means for a pharmacy to determine whether its performance is being correctly measured.  
Moreover, each Part D plan may measure a different set of metrics, meaning that a pharmacy serving 
multiple Part D plans may be judged by differing or even conflicting.  Most concerning is that the 
metrics are often structured so that even high-performing pharmacies are penalized.  A uniform, 
objective, verifiable — and achievable — set of metrics used by all Part D plans and all their network 
pharmacies could make a meaningful difference in patient outcomes while providing a fair system of 
performance-based compensation.   

2. Prohibit any DIR fee system that penalizes all pharmacies, even those performing at the top tier.    
Many Part D sponsors have established DIR fees under which every pharmacy is required to pay a 
penalty, even those in the highest-performing tier.  There is no justifiable reason to penalize a 
pharmacy performing at the highest tier established by the sponsor.    

3. Establish a requirement that any metrics are achievable and not “graded on a curve.”   Nearly every 
Part D sponsor implementing penalties or incentives grades each network pharmacy “on a curve.”  In 
other words, achieving top marks on any metric does not guarantee that the pharmacy will receive an 
incentive or avoid paying a penalty.   That is because the sponsor ties the most beneficial treatment to 
being in the “top one percent” of all measured pharmacies.  If the purpose of performance metrics is 
to promote high performance, then it should be possible for 100% of measured pharmacies to earn 
top-tier status.   Instead, even if pharmacies achieve five-star status on each measured metric, they 
may be pushed to a lower tier and pay greater penalties if their grades are slightly less than those of 
another pharmacy. 

4. Limit performance-based pharmacy price concessions to a deduction from or addition to the 
pharmacy dispensing fee, not the ingredient cost.  The ingredient cost of the drug for which the 
pharmacy is reimbursed represents the cost of the goods sold to a patient.  The dispensing fee 
represents the fee to compensate the pharmacy for its professional service of dispensing the 
medication.  Since performance-based metrics are measuring the ability of a pharmacy to motivate 
patient behavior favorably, any incentive or penalty tied to performance should be limited to the 
dispensing fee.  Drug prices vary widely and so a 5% deduction from a $5 drug is meaningfully different 
from a 5% deduction from a $500 drug, even though the patient behavior being measured is the same. 
The cost of medications purchased by a pharmacy is not related to a pharmacy’s performance as 
judged by pharmacy metrics.  Dispensing fees are fixed, no matter the drug dispensed, and are the 
appropriate basis on which to penalize or reward a pharmacy’s performance. 

5. Limit performance-based compensation incentives and penalties to pharmacy claims tied to the 
metric being measured.   Most Part D sponsors levy performance penalties that encompass all of a 
pharmacy’s claims for failing to meet metrics that apply to only a subset of these claims.  For example, 
a pharmacy’s performance on a sponsor’s metric measuring adherence to diabetes medication will 
result in a penalty being applied to all the pharmacy’s claims for that sponsor, whether they are for 
antibiotics, cancer medications, migraine medications or other non-diabetes drugs.  A pharmacy with 
just a small number of diabetic patients would have all its pharmacy claims for that sponsor penalized.  
Performance-based compensation arrangements should be tied only to claims involving the 
medications and behavior being measured.  

6. Limit performance-based compensation metrics to measure only the pharmacy’s performance and 
not a group of unrelated pharmacies without common-ownership or control.  Many Part D sponsors 



do not measure the performance of just a single pharmacy.  Instead, they establish a group of 
thousands of pharmacies in a network and measure the performance of the entire network.  If a single 
pharmacy achieves a perfect performance on its metrics while the entire group of pharmacies does 
poorly as a whole, the high-performing pharmacy is nonetheless penalized, even though the high-
performing pharmacy has no power to influence the performance of the other pharmacies in the 
network.  Such a penalty effectively creates a disincentive to perform well, as performing well offers a 
pharmacy no guarantee that it will avoid performance-based penalties.  
 

7. Prohibit any incentive for Part D sponsors to profit from performance-based pharmacy 
compensation arrangements.  CMS previously has noted that current Part D rules have created a 
“distorted incentive” for Part D sponsors to increase performance-based compensation arrangements.  
If Part D sponsors can profit from these arrangements, their incentive will be to set up the arrangement 
to encourage a sponsor’s profit rather than to fairly encourage healthier patient behavior.  CMS rules 
should be modified to remove these distorted incentives by prohibiting Part D sponsors from retaining 
revenue from any performance penalties they assess.   
 

8. Price concessions should be defined to include all fees the Part D sponsor charges to the network 
pharmacy.  Currently Part D sponsors establish various transaction fees and other types of network 
fees that enhance the sponsor’s compensation.  Without capturing those fees within the scope of 
“price concessions” a sponsor collects from a network pharmacy, a sponsor effectively can relabel a 
DIR fee as a “transaction fee.”   
 

CMS clearly recognizes the importance of a network of healthy pharmacy providers to the vitality of the entire 
Part D program.  Adopting policies that promote and protect competition is an important and relevant 
consideration in protecting Medicare beneficiaries and the Medicare trust fund from unwarranted costs. 
Market competition is best achieved when a wide variety of pharmacies are able to compete in the market for 
selective contracting with plan sponsors and PBMs.”  We believe our recommendations will enhance these 
goals. 

Thank you for your consideration of these requests. Please contact us if we can be of any assistance in providing 
additional comment or information. 

Sincerely, 

    

 
Alton Kanak, R.Ph.   Michael Wright 
Chairman, Board of Directors  VP of Government Affairs, American Pharmacies 

       Ex. Director, Texas Pharmacy Business Council 

 

 

 


