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Presenter
Presentation Notes
Kyl Center stakeholder process identified adjudications as one of the biggest water policy challenges in Arizona AND as something a water policy think tank could work on. 
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Surface water
rights are
special
 Priority date

e Quantity

e Point of diversion



Presenter
Presentation Notes
Prior appropriation doctrine
-  Developed for water scarce areas of the West
Surface water rights have particular attributes: priority date (seniority), quantity
Requires some system for quantifying and ordering rights from senior to junior (the Adjudication)




est. 1978
6,000 claimants
14,000 claims

est. 1974
40,000 claimants
85,000 claims
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Presenter
Presentation Notes
Legal proceedings to determine the nature, extent and relative priority of water rights within a watershed.  A.R.S. §§ 45-251 -264.
Process:  claimants must file SOC. A party may file more than one claim.
Goal: court decree listing all water rights and their relative priorities on the river, system and source. 
Parties include: residential users, farmers, ranchers, tribes, mines, irrigation companies, cities, towns, ASLD, federal land management agencies.
Over 15,000 federal claims
Gila: 92% / claims < 250 AFY (~ half residential & half stockpond, irrigation); of 30,000 claimants, only ~ 2,450 claimants are asserting claims for > 250 AFY
LC: 97% / claims < 250 AFY (1/3 domestic & 2/3 non-domestic); ~186 claimants asserting claims for > 250 AFY



Why have the
adjudications taken

so long?



Foundational Legal Questions, 1983-1999

Arizonav. San Carlos Apache Tribe (U.S. Supreme Court 1983):
upheld state court jurisdiction to adjudicate Indian water rights where
U.S. is properly joined as a party and the state has adequate expertise
and technical resources to adjudicate the claims.

U.S. v. Superior Court (Ariz. Supreme Court 1985): rejected state
constitution-based challenges to state court jurisdiction and ADWR'’s role
as technical advisor.

San Carlos Apache Tribe v. Superior Court (Ariz. Supreme Court
1999): invalidated 1995 amendments to adjudication statutes on grounds

they violate the separation of powers doctrine or impair vested property
rights.


Presenter
Presentation Notes
Jurisdictional battles over whether federal parties could be required to prove their water claims in a state court reached the US Supreme Court and Arizona Supreme Court. 

Attempts to amend the statutes to move the process along faster were invalidated by the Az Supreme Court.


The Gila Decisions, 1992 - 2012

Gila I: Upheld constitutionality of service of summons and other
adjudication procedures to assure due process

Gilall & IV: Established criteria to determine whether certain wells
withdraw subflow subject to the jurisdiction of the adjudication

Gila lll: Upheld Federal reserved water rights to groundwater under
certain circumstances

Gila V: Clarified criteria to quantify water rights for Indian reservations

Gila VI: Held that 1935 Globe Equity Consent Decree has preclusive
effect on Indian claims to Gila River mainstream but not tributaries in
the Upper Gila subwatershed

Gila VIl & VIII: Approved Indian water rights settlements (Tohono
O’odham and Gila River Indian Community)

Gila IX: Held that State Trust Lands are not entitled to federal reserved
water rights


Presenter
Presentation Notes
Phase of litigating “Questions of Broad Legal Significance” – foundational issues that affect most of the parties. 

2 big categories have been addressed: 
1) How federal rights would be dealt with and proved
Federal rights are special, too, because they’re decided under federal law, not state law. 

2) The big question of subflow
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9 Unresolved: Havasupai, Hopi, Hualapai, Kaibab Paiute, Navajo, Pasqua Yaqui, San Juan Paiute, Tonto Apache, Yavapai-Apache

3 Partly Resolved: San Carlos Apache, Tohono O’odham, Hualapai

4 Adjudicated: Cocopah, Colorado River, Fort Mohave, Fort Yuma / Quechan

7 Resolved: Ak-Chin, Salt River Pima Maricopa, Fort McDowell, Yavapai Prescott Apache, Zuni, Gila River, White Mountain Apache


The subflow issue
Water withdrawn from near a river or stream




=
“Under Arizona's bifurcated system of
managing surface and groundwater, the
concept of subflow serves to protect
appropriable surface water rights
against interference caused by the
pumping of groundwater. Because water
IS a very precious and limited
commodity in Arizona, much turns on
how ‘subflow’ Is determined.”

Gila IV (2000)


Presenter
Presentation Notes
Outside of AMAs & INAs, groundwater is governed by the Doctrine of Beneficial Use: A landowner may drill a well and use the water on his/her land.

Inevitable conflict: wells adjacent to rivers, hydrologically, are removing water that would otherwise get to the river. (By some estimates, 40% of Arizona river water permeates through the aquifers.) 

Question was raised in the Adjudication in 1987. In 2000, in the Gila IV decision, the Arizona Supreme Court articulated that there is a hydrological connection between surface water and groundwater.
Gila IV articulated the legal doctrine of Subflow: Water in the ground that would form part of a river’s supply. 
“Very much turns on how subflow is determined.” The subflow rule begs many questions. 


the saturated floodplain Holocene

alluvium

« all wells within the zone subject to adjudication
« AND all wells in the cone of depression
e EXCEPT de minimis wells
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Presentation Notes
In re General Adjudication of All Rights to Use Water in the Gila River System and Source, 198 Ariz. 344, 9 P.3d 1083 (2000)
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Gila IV: Subflow is water that would flow to the saturated floodplain Holocene alluvium. Right to pump subflow is determined according to prior appropriation. 

Well A: pumping subflow
Well B: pumping subflow and groundwater below the SFHA
Well C: pumping subflow – creating a cone of depression
Well D: not pumping subflow 

Gila IV: ADWR will delineate subflow zone and cone of depression
Wells within subflow zone are in the adjudication 
Wells within the cone of depression are subject to the adjudication


“This Court’s
perception is that law

surrounding ‘subflow
has proven to be the
root cause of the

delay.”

Judge Brain, Minute Entry, June 2013



2002 - ADWR files San Pedro Subflow Technical Report

2005 - Superior Court approves ADWR'’s subflow methodology
2008 - ADWR files plan to update San Pedro HSR

Progress on Subflow

2009 - ADWR files Initial San Pedro Subflow Delineation Report
2010 - ADWR submits SPRNCA Land Ownership Report

2014 - ADWR files Revised San Pedro Delineation Report

2015 - ADWR files Supplemental Delineation Report

2017 - Court approves San Pedro Subflow Zone Delineation


Presenter
Presentation Notes
~15 years to complete the first subflow delineation, because the subflow doctrine introduces complex legal and geohydrological issues.

Future delineations should go faster
Methodology is established
Technology has advanced (GIS, data management, access to historical records)

Meanwhile, wells have continued to be developed in the subflow zones and potential cones of depression.


What are the implications?

water uncertaint

Delay makes the problem worse.



Verde Basin Well Development — 1919 (72 wells)
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Presentation Notes
1974: Adjudication is filed.

http://water.dtn.asu.edu/ 


Verde Basin Well Development — 1974 (2,311 wells)
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Presentation Notes
1974: Adjudication is filed.

http://water.dtn.asu.edu/ 


Verde Basin Well Development — 1987 (7,457 wells)
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Presentation Notes
1988: subflow issue raised (previous year)

http://water.dtn.asu.edu/ 




Verde Basin Well Development — 2000 (13,119 wells)
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2000: Gila IV articulates subflow rule

http://water.dtn.asu.edu/ 



Verde Basin Well Development — 2017 (17,754 wells)
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Presentation Notes
2017: San Pedro subflow delineation approved.

~ 56% SOCs in Verde Basin – non-domestic < 250 AFY (stock ponds, irrigation, etc)
~ 42% SOCs in Verde Basin – domestic < 250 AFY 
~ 300 total SOCs > 250 AFY


http://water.dtn.asu.edu/ 





Why It’s important to

resolve the Adjudications
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GWAICC LTWA report recognizes that communities in the adjudication are likely to have difficulties financing infrastructure projects because their water supplies are in question. @ 46


.

“Until that process Is
complete, uncertainty
regarding the nature,
extent and priority of
water rights will make Arizona’'s Next

it difficult to identify  Century: A Strategic
all the strategies Vision for Water

necessary for Supply Sustainability
meeting projected (2014)

water demands.”
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ADWR’s 2014 Strategic Vision: Resolving the adjudications is a top priority. 


The Kyl Center’s

Adjudication Reform Efforts

%‘” Kyl Center for Water Policy
at Morrison Institute

Arizona State University
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Presentation Notes
Started in late 2014. 


.

Adjudication Related Work

 Adjudication Reform Committee

 The Price of Uncertainty
e Investing in Certainty*

 Ongoing Outreach

*publication pending, fall 2019

& Kyl Center for Water Policy
at Morrison Institute
niversi

Arizona State University

THE PRICE OF
UNCERTAINTY


Presenter
Presentation Notes
Major jurisdictional and foundational questions have been resolved. Methodology for delineating subflow zone has been tested and approved. More investment in ADWR and court would speed up resolution of claims.


What kind of “water certainty”

does a community need to have to

attract

ﬂl Kyl Center for Water Policy
at Morrison Institute

Arizona State University

THE PRICE OF
UNCERTAINTY



Are Investors more concerned about water

Yes

Yes No Not Sure

Developers 16 1 2
Consultants 6 1 1
Attorneys 1 2

*
“Water has always been atop concern.”




If there’s a question about the

site, we take it off the list.

Site Location Consultant



Have you ever decided not to invest in a
site because of concerns about water?

Yes No
Developers 11 7
Consultants 1 77

*Of the 7 developers who responded no, all but one stated that they work
exclusively within AMAs or that such a property would “self eliminate” or both.

**Of the 7 site consultants who responded no, all stated that such a property
would “self eliminate.”



.

Adjudication Reform Committee

« Development of Proposed Special Procedural
Order for Settling State Law Claims

 Extensive discussions of concepts for settling
subflow disputes at the basin scale

« Water Managers’ Concept for Addressing Subflow

%’ Kyl Center for Water Policy
at Morrison Institute

Arizona State University


Presenter
Presentation Notes
Impossible to settle state law claims without a procedural order in place. 

Discussions among our Adjudication Reform Committee members tend to land in the same place – settling at a sub-basin or basin (e.g., Verde Basin) level necessary to overcome certain legal issues

At the request of Adjudication Reform Committee members, we convened a group of water managers to conceptualize a settlement (mostly thinking of the Verde). 




Key Concepts Discussed

Settling Claims in the Adjudication
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Presentation Notes
Concepts that keep emerging in discussions about how to settle claims in Gila Adjudication



Closing thoughts . ..

Lack of understanding of the adjudication
IS a major impediment to resolving claims.

Delay in resolving the adjudication serves
neither existing nor future water users.

With most of the major foundational

issues out the way,
court and ADWR adjudication staffing and

resources iIs merited and will hasten the

adjudication process.



Presenter
Presentation Notes
January 2018: SM started bundling state-law based SOCs in the San Pedro River watershed into separate contested cases. ADWR provided extensive technical assistance.
 
At SM’s request, ADWR has convened settlement meetings involving the active parties (big guys) and claimants (little guys) in the contested cases. 197 settlements have been agreed upon. 

It’s expected that these settlements will be part of the final decree of surface water rights in the San Pedro. 
SM continuing to organize more cases. 
But there’s not enough of her or of ADWR to get through the 12,300 small SOCs in the San Pedro in a timely fashion. 





Sarah Porter
S.porter@asu.edu

602-496-0586

Wells 55 interactive map

http://water.dtn.asu.edu/

FSd

Kyl Center

for Water Policy
at Morrison
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Arizona State
University
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Subflow In the Upper San

Pedro




Upper San Pedro Basin — 1987 Well Development (3,592 wells)
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Presentation Notes
ADWR Wells 55 Database – not exact but the best database we have for understanding the pace of well development; shows reported drilled wells

1987 – subflow issue raised

http://water.dtn.asu.edu/ 
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~! Upper San Pedro Basin — 1995 Well Development (5,104 wells)
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~! Upper San Pedro Basin — 2000 Well Development (6,113 wells)
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2000: Gila IV subflow decision issued. 2,500 wells since 1987

http://water.dtn.asu.edu/ 


Upper San Pedro Basin — 2005 Well Development (7,585 wells)
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Upper San Pedro Basin — 2012 Well Development (8,510 wells)
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2005: ADWR’s subflow methodology approved
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Upper San Pedro Basin — 2017 Well Development (8,765 wells)
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2017: court approves subflow delineation. Over 5,000 additional wells since the subflow issue was raised. 2,652 new wells Gila IV.

Not all wells in subflow zone or cone of depression, but many will be.

Landowners don’t find out about the adjudication until after they drill a well.

~ 65% SOC < 250 AFY – non-domestic (irrigation, stockponds, etc)
~ 29% SOC < 250 AFY domestic
~ 450 total claims > 250 AFY


http://water.dtn.asu.edu/ 


	Arizona’s Stream Adjudications
	Table of contents
	Surface water rights are special
	Slide Number 4
	Why have the adjudications taken so long?
	Foundational Legal Questions, 1983-1999
	The Gila Decisions, 1992 - 2012
	Slide Number 8
	The subflow issue
Water withdrawn from near a river or stream 
	Slide Number 10
	Slide Number 11
	Slide Number 12
	Slide Number 13
	Progress on Subflow
	Slide Number 15
	Slide Number 16
	Slide Number 17
	Slide Number 18
	Slide Number 19
	Slide Number 20
	Why it’s important to resolve the Adjudications
	Slide Number 22
	Slide Number 23
	The Kyl Center’s Adjudication Reform Efforts
	Adjudication Related Work
	Slide Number 26
	Are investors more concerned about water these days? 
	Slide Number 28
	Have you ever decided not to invest in a site because of concerns about water? 
	Adjudication Reform Committee
	Key Concepts Discussed 
	Slide Number 32
	Sarah Porter�s.porter@asu.edu�602-496-0586
	Subflow in the Upper San Pedro
	Slide Number 35
	Slide Number 36
	Slide Number 37
	Slide Number 38
	Slide Number 39
	Slide Number 40

