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When making decisions, associa-
tion boards are at risk of upset-
ting their residents; but, what 

happens if the court becomes involved? In 
this case, the business judgment rule may 
be your best tool as an association. So, 
what is the business judgment rule and 
how can it be used?

Jennifer Alexander, Esq., a shareholderat 
Griffin Alexander, P.C. in Randolph, New 
Jersey, explains how the business judgment 
rule can be utilized. The rule may be en-
acted when “the association, their board of 
directors or trustees, makes a board deci-
sion which cannot be changed or over-
ruled by the court based upon what we 
would call the business judgment rule,” 
She said. She further explains that the de-
cision is upheld by the court so long as the 
decision is not “fraudulent, self-dealing or 
unconscionable.” 
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The Business Judgement  
Rule Explained

By Nicole Willis

“their board of 
directors...makes a 
board decision which 
cannot be changed  
or over-ruled by 
the court based upon 
what we would 
call the business 
judgment rule...”
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For example, if the board passes a rule 

or a special assessment which is in com-

pliance with the association’s governing 

documents, such as one concerning park-

ing, then the court will not interfere with 

the board’s decision or special assessment 

so long as the decision was made in com-

pliance with the governing documents, 

and was not made for a fraudulent, self-

dealing or unconscionable reason, she 

says. So, what would happen if a resident 

were to dislike this rule that the board 

has initiated or dislikes that they are be-

ing specially assessed, and were to ask 

the court to over-rule the decision? The 

board decision would be protected under 

the business judgment rule so long as the 

board members were acting in good faith. 

As a part of a condominium or home-

owner association, board members have a 

fiduciary duty, or obligation to act in the 

best interest of the association and its unit 

owners. Alexander explains that the busi-

ness judgment rule parameters fall under 

this fiduciary duty as board members 

must ensure that they are acting in good 

faith and are reasonable when enacting 
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rules and regulations. But, what if a board 

member has no prior business experi-

ence? How would such a board member 

be viewed in light of this rule in court? 

As far as background is concerned, 

Alexander explains that “none of that is 

relevant when it comes to the business 

judgment rule.” 

Courts will not look to experience when 

considering the business judgment rule. 

“The standard is the same across all the 

cases — that you’re not being fraudulent, 

self-dealing or unconscionable in your de-

cision making,” she elaborates. As long as 

decisions are made with these parameters 

in mind, it should be upheld by the court 

and will not be overturned. 

Alexander reveals that should an asso-

ciation be sued, the business judgment rule 

is “a powerful tool” in their defense. If a 

resident is unhappy with a decision made 

by the board and was to sue the associa-

tion,  the business judgment rule defense 

can assist the board to prove that they 

had acted in good faith when making the 

decision, in seeking the court to rule in 

their favor. 
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