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The North Carolina Utilities Commission is the public body tasked with 

determining what is in the public interest regarding regulated public utilities.  

That responsibility includes determining when, and under what conditions, a 

utility can merge or be acquired.  Here, the seven-member Commission 

conducted a multi-day hearing, considered extensive evidence, and 

unanimously determined that a certain transfer of ownership was in the public 

interest.  Moreover, the Public Staff of the Utilities Commission, an 
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independent state agency representing the “using and consuming public,” 

investigated the transaction, conducted extensive discovery, testified at the 

hearing, and concluded that the transfer was in the public interest and should 

be approved with conditions to which the buyer agreed.   

In this appeal, a third-party intervenor (that itself wants to buy the 

utility rather than have it bought by the intended purchaser) asks this Court 

for an appellate “do-over.”  That is improper.  Although the intervenor repeats 

the mantra “legal errors,” in reality, the intervenor simply disagrees with the 

Commission’s decision.  Because the decision was supported by abundant 

evidence and well within the Commission’s statutory discretion as the agency 

regulating utilities, this Court should affirm. 

STATEMENT OF FACTS 

The one-sided recitation of the facts by Appellant Village of Bald Head 

Island assumes that the evidence should be taken in the light most favorable 

to it.  But because the Commission’s decision is statutorily deemed to be just 

and reasonable (as discussed below), the facts should be analyzed in the light 

of the actual findings made by the Commission in reaching its decision—not 

how the Village wishes this Court to rehear the evidence.  Those facts show the 

following. 

Bald Head Island (“Island”) is the southernmost barrier island in North 

Carolina, sitting off the coast of Southport.  (T(2) p 33).  The Island was 
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purchased out of receivership by George P. Mitchell in 1983.  (Id.).  Mr. 

Mitchell, an avid conservationist, pursued responsible and sustainable 

development while preserving the Island’s natural environment.  (T(2) pp 33, 

56-57).  He formed Bald Head Island Limited, LLC (“Limited”) to oversee that 

development and set aside 10,000 acres on the Island as a permanent nature 

reserve.  (Id.).  The Island remains accessible only by boat, and on-Island 

transportation is largely restricted to trams, golf carts, and bicycles.  (T(2) pp 

33-34).  The Village is the local government on the Island, managed by a council 

and a mayor.  (See T(4) p 75). 

 In 1993, Limited formed Bald Head Island Transportation, Inc. 

(“Transportation”) as a subsidiary to operate the passenger ferry and on-Island 

tram system.  (T(2) p 34).  Transportation was granted a Certificate of 

Authority by the Commission for these operations in 1995.  (Id.).  

Transportation currently owns four passenger ferries and 23 trams.  (Id.).  The 

ferries run between the City of Southport and the Island, and the trams 

transport passengers between the Island ferry terminal and their on-Island 

destinations.  (Id.). 

 Transportation’s parent company, Limited, owns the ferry terminals in 

Southport and on the Island; the ferry terminals are leased to Transportation.  

(Id.).  Limited also owns and operates the parking lots adjacent to the 

Southport ferry terminal as well as the barge that is used to transport vehicles 
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between the Island and the mainland.  (Id. at 34, 38-40).  Limited, however, 

was not named in the Certificate of Authority, and its parking and barge 

operations were not historically regulated by the Commission.1   

 Mr. Mitchell died in 2013.  (R p 839).  Knowing that the transportation 

assets would have to be transferred before his estate could be closed, Limited 

began looking for potential buyers.  (R p 839).  Hoping to preserve Mr. 

Mitchell’s vision for the Island, Limited focused on finding a buyer with not 

only the financial wherewithal and experience to ensure a seamless transition 

but also with an appreciation of the Island’s importance to North Carolina.  

(T(2) p 43).    

In 2017, the General Assembly passed the Ferry Transportation 

Authority Act, which authorized the creation of regional ferry authorities to 

provide ferry transportation services.  See N.C. Gen. Stat. §§ 160A-680 to 689; 

(T(2) p 42).  The Village, the City of Southport, and Brunswick County 

promptly formed the Bald Head Island Transportation Authority (the 

 
1   The scope of the Commission’s regulatory jurisdiction (or lack thereof) over 
the parking and barge functions is the subject of a pending appeal before this 
Court in docket number COA23-424.  Shortly before the agreement between 
SharpVue and Limited was finalized, the Village filed a complaint asking the 
Commission to regulate the parking and barge services for the first time.  On 
30 December 2022, in a split decision, the Commission entered an order in that 
proceeding concluding that it had jurisdiction over the parking and barge 
functions.  The Commission also concluded that it would not decide until a later 
proceeding how to address the rates for those services because all parties were 
satisfied with both the rates and services. 
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“Transportation Authority”).  (R p 839; T(2) p 42).  That same year, the 

Transportation Authority negotiated an agreement to purchase the ferry, 

tram, parking, and barge operations from Limited and Transportation.  (Id.). 

But then, the Village decided that it wanted to purchase these assets for 

itself and sought to upend a smooth transfer to any other buyer.  (See, e.g., T(4) 

pp 123-25).  For example, before the Transportation Authority could 

consummate the sale, it had to obtain approval by the Local Government 

Commission.  (R p 839; T(2) p 42).  The Village objected to the sale, and the 

Local Government Commission withheld approval.  (T(2) pp 42, 101-02).  The 

Village then conducted a $54 million bond referendum, but the Village 

ultimately concluded that it could not afford to purchase the system at its fair 

market price.  (See, e.g., T(4) pp 123-25).   

 Needing to sell the assets to close Mr. Mitchell’s estate (which had now 

been open for several years), Limited resumed its search for other buyers.  (See 

T(2) p 42)).  Limited hoped to find a buyer (preferably based in North Carolina) 

that would purchase all of the transportation assets to maintain a seamless 

operation, even though selling the assets separately would yield more money.  

(Id.; T(9) p 118).  In 2022, Limited found a buyer based in Raleigh that 

exemplified the Mitchell family’s legacy and vision:  SharpVue Capital, LLC 

(“SharpVue”), managed by Lee Roberts and Doug Vaughn.  (T(2) p 43).   
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 Prior to signing the asset purchase agreement, SharpVue found 

investors who were attracted to the long-term nature of this investment.  (T(3) 

pp 14, 21, 65, 82; T(9) pp 20, 110; R p 853).  While SharpVue presented shorter-

term alternative scenarios to potential investors, it was always understood 

that SharpVue intended to hold the assets for the long-term.  (Id.; see also R p 

852).  SharpVue set up a holding company (Pelican Legacy Holdings) and three 

subsidiaries: Appellee Bald Head Island Ferry Transportation, LLC (“BHIFT”) 

(which would own the regulated assets), Pelican Logistics, LLC (which would 

own the non-regulated assets), and Pelican Real Property, LLC (which would 

own the real estate to be leased for the transportation services).  (R p 834).  

This structure largely mirrored the previous ownership structure under the 

Mitchell family:  Limited (which owned the unregulated assets and real 

property) and Transportation (which owns the regulated assets).  (T(9) p 38).  

A purchase price was agreed upon and supported by previous appraisals done 

for the Transportation Authority as well as by subsequent appraisals for 

SharpVue’s lenders.  (T(3) p 153; T(9) pp 25-26). 

Transportation and BHIFT then filed an application with the Utilities 

Commission to transfer the Certificate of Authority.  (R p 3).  The Village 

quickly intervened in this proceeding.  (R p 48).  The Public Staff, representing 

the using and consuming public, was made a party to the proceeding by statute.  

N.C. Gen. Stat. § 62-15(d) [App. 6].   The parties engaged in extensive discovery 
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and pre-filed direct, response, and reply testimony pursuant to the 

Commission’s scheduling order.  (See R pp 59-132, 140-239, 397-417).  

On 1 November 2022, the Commission conducted a public witness 

hearing in Brunswick County.  Then, the Commission received testimony and 

other evidence over the course of a week at an evidentiary hearing in March 

2023.  In its presentation, the Village struggled to articulate its reason for 

opposing the transfer, offering nothing more than its belief that it was a more 

appropriate buyer2 in light of SharpVue’s status as a private equity firm that 

the Village feared would prioritize profits over service.  (T(4) pp 146, 161-64).  

The Village recognized that Mr. Mitchell’s estate could not own the assets 

indefinitely and that some transfer was necessary, but the Village maintained 

that it was best suited to run the ferry (even though it could not afford the 

purchase).  (T(4) pp 130, 141, 146).  At the same time, the Village endorsed 

SharpVue’s operational plans, stating that if the Village were able to buy the 

system, it would take the same approach.  (T(4) pp 140-41).     

 
2   Neither Limited nor Transportation entered into an agreement to sell assets 
to the Village, (see T(4) pp 150-51), and the only issue before the Commission 
was whether the transfer to SharpVue was permissible pursuant to N.C. Gen. 
Stat. § 62-111.  The General Statutes do not provide a mechanism for the 
Commission to pick and choose among potential transferees.  Fundamental 
freedom-of-contract principles allow a willing seller to enter into a purchase 
agreement with whatever willing buyer it selects at an agreed-upon price.  The 
Commission’s role is to determine whether that particular transfer of a utility 
is in the public interest. 
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When pressed by Commissioners, the Village’s Mayor Pro Tem admitted 

that the Village had no objection to a third party operating the ferry system so 

long as the Commission was satisfied that the system was safe, reliable, and 

reasonably priced and that the Commission would continue to provide 

oversight.  (T(4) pp 130-31, 142).  He also agreed that the current parking and 

barge rates are reasonable.  (T(4) pp 151-52).   

Following the hearing, the applicants and the Public Staff agreed to 

terms on which the transfer approval should be conditioned and jointly 

submitted the conditions to the Commission.  (R pp 527-45).  Among other 

things, these conditions prevented ferry rate increases for at least one year 

following the sale and prevented parking and barge rate increases (with the 

exception of inflation adjustments) for six years.  (R pp 840, 862, 867).   

The Commission accepted post-hearing proposed orders and briefs from 

the parties.  (R pp 546-86, 702-811).  The applicants and the Public Staff, on 

behalf of the using and consuming public, submitted a joint proposed order 

recommending approval of the sale to SharpVue with the conditions that they 

had agreed upon. (R pp 546-86).  On 22 August 2023, after three months of 

deliberation, the Commission unanimously entered its 28-page order 

approving the transfer and incorporating the seven pages of conditions 

proposed by the applicants and the Public Staff.  (R pp 833-67).  Specifically, 

the Commission concluded that the transfer to SharpVue “is in the public 
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interest, is justified by the public convenience and necessity, and should be 

granted subject to all of the terms, conditions, and provisions of this Order.”  

(R p 859).  This conclusion followed numerous findings of facts, based upon 

evidence in the record, detailing the benefits of the transfer and how the 

potential costs and risks were being minimized to benefit the public.  (R pp 

840-43).  Among other things, the Commission found that the transfer and the 

proposed conditions were the best way to ensure that the ferry system’s 

operations remained safe, reliable, and reasonably priced.  (R pp 841-43).  And, 

the Commission recognized its continuing oversight of the utility.  (R p 840).   

The Village now appeals. 

ARGUMENT 
 
I. THE GENERAL ASSEMBLY ENTRUSTED THE UTILITIES 

COMMISSION WITH THE REGULATION OF PUBLIC 
UTILITIES AND ALLOWED LIMITED APPELLATE REVIEW OF 
ITS DECISIONS. 

 
 Our legislature has determined that “the rates, services and operations 

of public utilities . . . are affected with the public interest” and that “the 

availability of an adequate and reliable [utility service] . . . to the people, 

economy and government of North Carolina is a matter of public policy.”  N.C. 

Gen. Stat. § 62-2(a) [App. 2].  Accordingly, the General Assembly conferred 

upon the Utilities Commission the authority “to regulate public utilities 

generally, their rates, services and operations, and their expansion.”  Id. § 62-
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2(b) [App. 3].  The Public Utilities Act mandates that the Commission “shall 

have and exercise such general power and authority to supervise and control 

the public utilities of the State as may be necessary.”  Id. § 62-30 [App. 9].  The 

Commission is also “vested with all power necessary to require and compel any 

public utility to provide and furnish to the citizens of this State reasonable 

service.”  Id. § 62-32(b) [App. 10]. 

 “The Commission is considered an administrative board or agency of the 

General Assembly . . . .”  State ex rel. Utils. Comm’n v. Carolina Water Serv., 

Inc. of N.C., 225 N.C. App. 120, 133, 738 S.E.2d 187, 196 (2013) (citing N.C. 

Gen. Stat. § 62-23 [App. 8]).  By enacting the Public Utilities Act, “our General 

Assembly conferred broad powers to regulate public utilities and to compel 

their operation in accordance with the policy of the State.”  Id. at 133-34, 738 

S.E.2d at 196.  One of the Commission’s duties is “to ensure that utility 

companies provide adequate and reliable service to the people of North 

Carolina.”  State ex rel. Utils. Comm’n v. Carolina Power & Light Co., 359 N.C. 

516, 526, 614 S.E.2d 281, 288 (2005). 

Among other responsibilities, the Commission oversees the process of 

transferring ownership of a public utility.  The criteria for approval of a 

transfer are set out in the Public Utilities Act.  State ex rel. Utils. Comm’n v. 

Estes Exp. Lines, 33 N.C. App. 174, 176, 234 S.E.2d 624, 626 (1977).  Generally, 

a public utility seeking to transfer its franchise must obtain written approval 
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by the Commission, “which approval shall be given if justified by the public 

convenience and necessity.”  N.C. Gen. Stat. § 62-111(a) [App. 13].  This 

standard is not high.  See Estes Exp. Lines, 33 N.C. App. at 106, 234 S.E.2d at 

632-33 (holding that the standard was satisfied when the transferor company 

“was actively and continuously engaged in transportation under the authority 

sought to be transferred”).  This low standard for a transfer can be contrasted 

with the higher standard for a new, competing utility—which looks at public 

need, service already being provided, and the effect on existing operations.  See 

State ex rel. Utils. Comm’n v. Carolina Coach Co., 269 N.C. 717, 721-22, 153 

S.E.2d 461, 464-65 (1967). 

Because of the broad scope of the Commission’s authority over utilities, 

appellate review of its discretionary decisions is limited.  By statute, any 

“finding, determination, or order made by the Commission” is considered 

“prima facie just and reasonable.”  N.C. Gen. Stat. § 62-94(e) [App. 12].  “This 

means that the Court may not replace the Commission’s judgment with its own 

when there are two reasonably conflicting views of the evidence.”  State ex rel. 

Utils. Comm’n v. Carolina Water Serv., Inc., 165 N.C. App. 163, 166, 598 S.E.2d 

179, 182 (2004) (internal quotation omitted).  Nor is the purpose of review “to 

determine whether there is evidence to support a position the Commission did 

not adopt.”  Cooper, 366 N.C. at 490-91, 739 S.E.2d at 545.  Rather, “the test 

upon appeal is whether the Commission’s findings of fact are supported by 
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competent, material and substantial evidence in view of the entire record.”  Id.; 

see also State ex rel. Utils. Comm’n v. Vill. of Pinehurst, 99 N.C. App. 224, 226, 

393 S.E.2d 111, 113 (1990) (“The essential test to be applied is whether the 

Commission’s order is affected by errors of law or is unsupported by competent, 

material, and substantial evidence in view of the entire record as submitted.”), 

aff’d, 331 N.C. 278, 415 S.E.2d 199 (1992) (per curiam). 

“[J]udicial reversal of an order of the Utilities Commission is a serious 

matter for the reviewing court, which may be justified only by strict adherence 

to the statutory guidelines governing appellate review.”  State ex rel. Utils. 

Comm’n v. Carolina Util. Customers Ass’n, 163 N.C. App. 46, 48, 592 S.E.2d 

221, 223 (2004).  Those guidelines are set forth in N.C. Gen. Stat. § 62-94 [App. 

11].  The Commission’s decision “will be upheld on appeal unless it is assailable 

on one of the statutory grounds” set forth in the statute.  State ex rel. Utils. 

Comm’n v. Carolina Util. Customers Ass’n, 348 N.C. 452, 459, 500 S.E.2d 693, 

699 (1998). 

“The burden is on the appellant to demonstrate an error of law in the 

proceedings.  To be arbitrary and capricious, the Commission’s order would 

have to show a lack of fair and careful consideration of the evidence or fail to 

display a reasoned judgment.”  State ex rel. Utils. Comm’n v. Piedmont Nat. 

Gas Co., 346 N.C. 558, 573, 488 S.E.2d 591, 601 (1997) (internal citation 

omitted). 
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II. THE COMMISSION’S FINDINGS ARE ADEQUATELY 
SUPPORTED AND THEREFORE CONCLUSIVE ON APPEAL. 

 
 The Village does not directly challenge any of the Commission’s findings.  

That strategic decision makes sense, because the well-settled law is that 

“where there is substantial evidence supporting the Commission’s findings and 

conclusions, we will not second guess the Commission’s determination.”  State 

ex rel. Utils. Comm’n v. Friesian Holdings, LLC, 281 N.C. App. 391, 397-98, 

869 S.E.2d 327, 332-33 (2022).  “Substantial evidence is defined as any relevant 

evidence that would permit a reasonable mind to support a conclusion.”  State 

ex rel. Utils. Comm’n v. Thrifty Call, Inc., 154 N.C. App. 58, 68, 571 S.E.2d 622, 

629 (2002).  As the Supreme Court has clarified, “substantial evidence is not 

uncontradicted evidence.”  State ex rel. Utils. Comm’n v. Carolina Util. 

Customers Ass’n, 337 N.C. 236, 241, 446 S.E.2d 348, 351 (1994).   

Supported findings “are binding upon this Court,” State ex rel. Utils. 

Comm’n v. Cooper, 368 N.C. 216, 223, 775 S.E.2d 809, 814 (2015), and “are 

considered to be conclusive on appeal,” State ex rel. Utils. Comm’n v. Carolina 

Water Service, Inc. of N.C., 225 N.C. App. 120, 125, 738 S.E.2d 187, 191 (2013).  

Thus, the Commission’s decision “may not be reversed even if [this Court] 

would have reached a different conclusion upon the evidence.”  State ex rel. 

Utils. Comm’n v. Va. Elec. & Power Co., 381 N.C. 499, 515, 873 S.E.2d 608, 618 

(2022).  In other words, findings made by the Commission “may not be reversed 
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or modified by a reviewing court merely because the court would have reached 

a different finding or determination upon the evidence.”  State ex rel. Utils. 

Comm’n v. Stanly Solar, LLC, 283 N.C. App. 160, 166, 873 S.E.2d 34, 39 (2022). 

 Nevertheless, the Village does assert—repeatedly—that the Commission 

should have credited its evidence over the evidence presented by everyone else 

(even the Public Staff).3  For example, the Village argues (at 20-21) that the 

Commission erred in relying on “SharpVue’s management’s testimony” rather 

than “the Village’s expert in private equity financing” and complains that “the 

Commission failed to give adequate consideration to the Village’s evidence and 

arguments.”4   Yet, the Village cites no authority for the proposition that the 

Commission was required to believe the Village’s evidence.  It is the role of the 

hearing tribunal to consider the respective weight and credibility of conflicting 

 
3 The Village also ignores the testimony of its own witnesses that contradicts 
the narrative it now advances.  For example, the Village argues (at 18-21) that 
SharpVue plans to sell the assets in the near term and (at 28) that the current 
parking and barge rates are excessive.  But in addition to the testimony of the 
other parties, the Village’s own Mayor Pro Tem recognized that the 
Commission would have ongoing oversight over the utility (including approval 
of any later proposed transfer) and admitted that the current parking and 
barge rates are reasonable.  (T(4) pp 151-52, 162-64).  
 
4  Again, the Village’s argument ignores evidence in the record.  For example, 
Robert Hinton, Director of Economic Research for the Public Staff, testified: “I 
believe very confidently [SharpVue’s lender] would be a likely source of 
additional capital.  I was very overwhelmingly impressed with the 
conversation that we incurred [sic] that day when we spoke with them.”  (T(6) 
p 208 [App. 20]; see also T(7) p 10 [App. 22] (recounting a conversation with a 
regional president of SharpVue’s lender for the financing.)) 
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testimony and to base its decision on the evidence that it feels has more 

persuasive value.  That is precisely what the Commission did in this 

proceeding.  As with previous dissatisfied litigants, the Village erroneously 

asks that this Court “consider the weight and credibility of the evidence before 

the Commission” and substitute its judgment for that of the Commission.  State 

ex rel. Utils. Comm’n v. Wardlaw, 179 N.C. App. 582, 592, 634 S.E.2d 898, 903 

(2006).   That, however, is not the role of a reviewing appellate court.   

Indeed, the Village’s entire approach to the order on appeal is improper.  

This Court’s review “is limited to whether or not the Commission considered 

the factors required by law and whether its findings are supported by 

competent, substantial and material evidence in view of the whole record.”  Id. 

(internal quotation omitted). 

 Public witness testimony and expert testimony are the types of 

evidence that are sufficient to support the Commission’s findings.  State ex rel. 

Utils. Comm’n v. Cooper, 367 N.C. 741, 748, 767 S.E.2d 305, 309 (2015).  The 

Village presented its own evidence, but there is nothing surprising about the 

Commission believing one set of evidence over another.  See, e.g., State ex rel. 

Utils. Comm’n v. Carolina Util. Customers Ass’n, 351 N.C. 223, 234-35, 524 

S.E.2d 10, 18-19 (2000); State ex rel. Utils. Comm’n v. Cooper, 367 N.C. 644, 

649-50, 766 S.E.2d 827, 830-31 (2014).  “The Commission may agree with a 

single witness—if the evidence supports his position—no matter how many 
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opposing witnesses might come forward.”  State ex rel. Utils. Comm’n v. Thrifty 

Call, Inc., 154 N.C. App. 58, 69, 571 S.E.2d 622, 630 (2002). 

Further, the Village gets the presumption backwards.  The Village 

assumes that the Commission erred by not explicitly addressing all of the 

Village’s evidence, but in reality our courts presume that the Commission “has 

given proper consideration to all competent evidence presented.”  Carolina 

Water Serv., 225 N.C. App. at 125-26, 738 S.E.2d at 191; see also State ex rel. 

Utils. Comm’n v. Thrifty Call, Inc., 154 N.C. App. 58, 65, 571 S.E.2d 622, 627 

(2002) (“The presumption is that the Commission gave proper consideration to 

all competent evidence and reached a just and reasonable conclusion.”).  The 

Commission is not required to list all of the evidence it finds unpersuasive.  

Rather, when the whole record supports a finding of fact, “we cannot disturb 

this finding.”  State ex rel. Utils. Comm’n v. Carolina Water Serv., Inc. of N.C., 

328 N.C. 299, 303, 401 S.E.2d 353, 355 (1991). 

 Even assuming the Village had valid reasons for why the Commission 

should have reached a different conclusion, “they are not sufficient to show 

that the Commission’s decision was not based on competent, material, and 

substantial evidence.”  Carolina Water Serv., 225 N.C. App. at 129, 738 S.E.2d 

at 193.  “Even if we disagree with the Commission’s rationale, we are not 

empowered to overturn its order when that order is based on competent 

evidence.”  Id. 
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 Here, the Commission’s order “demonstrated a thorough consideration 

of the record evidence [and] adequately explained the reasons for the decision 

that the Commission did make.”  Va. Elec., 381 N.C. at 525, 873 S.E.2d at 624.  

Accordingly, there is “no legal basis for disturbing the Commission’s order.”  

Id. at 526, 873 S.E.2d at 625.  The Village’s appeal “amounts to little more than 

a belief that the Commission should have weighed the evidence differently and 

reached a different result.”  Id.  “While reasonable minds may disagree about 

the Commission’s judgment call, the applicable standard of review does not 

afford this Court the authority to second guess the Commission’s 

determination in this regard.” Friesian Holdings, 281 N.C. App. at 406, 869 

S.E.2d at 338 (internal quotation omitted); see also State ex rel. Utils. Comm’n 

v. Carolina Coach Co., 260 N.C. 43, 54, 132 S.E.2d 249, 257 (1963) (“Upon the 

same facts we might have reached a different result.  But it is not for this Court 

to find the facts or to regulate utilities.”). 

III. THE COMMISSION APPROPRIATELY DETERMINED THAT 
TRANSFER OF THIS UTILITY IS IN THE PUBLIC INTEREST. 

 
“What constitutes ‘public convenience and necessity’ is primarily an 

administrative question with a number of imponderables to be taken into 

consideration.”  Piedmont Nat. Gas, 346 N.C. at 568, 488 S.E.2d at 598.  

Therefore, “it is for the Commission to weigh and balance a myriad of factors 

in an effort to protect the interests and welfare of the general public.”  Id.  “No 
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law prohibits the Commission from giving one factor greater weight than any 

other.”  Id. at 573, 488 S.E.2d at 601; see also State ex rel. Utils. Comm’n v. 

Thornburg, 111 N.C. App. 903, 906, 433 S.E.2d 790, 792 (1993) (explaining that 

the Commission is responsible for “[t]he weighing of evidence and judgment 

thereon”—including “the determination of what is in the public interest”). 

This discretion makes sense.  “The doctrine of convenience and necessity 

is a relative or elastic theory,” and “[t]he facts in each case must be separately 

considered and from those facts it must be determined whether public 

convenience and necessity requires a given service to be performed or 

dispensed with.”  Carolina Coach, 260 N.C. at 52, 132 S.E.2d at 255 (1963). 

The Village presents several arguments for why the transfer should not 

be permitted, but none of those arguments is sufficient to reverse the 

Commission’s order. 

A. The Commission’s Order Followed Previous Precedent. 

The Village repeatedly asserts (at 16-17, 23, 33) that the Commission did 

not consider “all aspects” of the proposed transfer, but saying something “does 

not make it so.”  Biggers v. Matthews, 147 N.C. 299, 304, 61 S.E. 55, 57 (1908).  

The obligation to “inquire into all aspects of anticipated service and rates” does 

not mean the Commission’s order has to address every document and 

statement entered into evidence.  Vill. of Pinehurst, 99 N.C. App. at 231, 393 

S.E.2d at 116.  That approach would not be manageable or practical.  Instead, 
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the Commission’s decision is sufficient if it explains its rationale—which the 

order on appeal certainly does. 

The Village also asserts (at 17) that a “summary disposition” is 

insufficient.  However, the Commission’s unanimous order is thorough and 

detailed.  The Village cannot plausibly assert that the single-spaced, 28-page 

order (with an additional 7 pages of imposed conditions) is a “summary 

disposition.” 

To be sure, the Village (a competing suitor) believes that it would be 

better if the transfer did not occur so that it could purchase the system.  

“However, it is not and should not be this Court’s role to determine the merits 

of policy positions adopted or rejected by the Commission.”  State ex rel. Utils. 

Comm’n v. Pub. Staff, 123 N.C. App. 43, 46, 472 S.E.2d 193, 196 (1996).  “The 

General Assembly has given the Commission, not the courts, the authority to 

regulate the operations of public utilities.”  Id. 

Three decisions discussing and affirming that authority in the 

transfer/merger context are instructive. 

In Village of Pinehurst, the Court affirmed a Commission decision 

approving a utility transfer.  99 N.C. App. 224, 393 S.E.2d 111.  The Court 

reviewed the record and determined that “the Commission satisfied the public 

convenience and necessity inquiry in approving this transfer.”  Id. at 233, 393 

S.E.2d at 117.  Regarding its determination of public convenience and 
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necessity, the Court explained that a transfer order is sufficient if the 

Commission “adequately inquired into and properly resolved the questions” of 

whether the transferee “could provide adequate, reliable service, and whether 

the transfer would occasion or engender a change in rates.”  Id. at 230, 393 

S.E.2d at 115.  That is true even if there were “evidentiary gaps” or the 

Commission “could have made further inquiry.”  Id. at 231, 393 S.E.2d at 116. 

In In re Utilities, Inc., this Court likewise affirmed the Commission’s 

order authorizing a transfer.  147 N.C. App. 182, 555 S.E.2d 333 (2001).  The 

Court reiterated that “[a]ll findings of fact made by the Commission which are 

supported by competent, material and substantial evidence are conclusive.”  Id. 

at 186, 555 S.E.2d at 337.  The Court also explained that when considering 

transfer of a public utility, the Commission should “inquire into all aspects of 

anticipated service and rates occasioned and engendered by the proposed 

transfer.”  Id. at 188, 555 S.E.2d at 338. 

Third, although the case dealt with a merger rather than a transfer (both 

of which are governed by section 62-111), this Court’s decision in In re Duke 

Energy Corp., 232 N.C. App. 573, 755 S.E.2d 382 (2014), is also relevant and 

helpful precedent.  There, two intervenors appealed from the Commission’s 

order approving a merger between Duke Energy and Progress Energy.  In 

affirming the Commission’s order, this Court rejected the argument that the 

Commission had insufficient evidence to determine whether the merger was 
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justified by public convenience and necessity.  Id. at 580, 755 S.E.2d at 387.  

The Court also rejected the argument that there was insufficient evidence of 

benefits to the public.  Id. at 583, 755 S.E.2d at 388.  In refusing to adopt a 

position similar to the Village’s here, the Court stated what bears repeating:  

“It is not this Court’s role to second guess the determination of the Commission 

where its findings and conclusions are supported by the evidence.”  Id. at 585, 

755 S.E.2d at 390. 

As with those three cases, the Commission likewise exercised its 

discretion here to allow for a transfer.5  “In sum, given the substantial, 

competent, and material evidence presented on these and all other issues 

presented to the Commission, which support its finding of facts and which in 

turn support its conclusions of law, we can find no error in the Commission's 

order.”  State ex rel. Utils. Comm’n v. Town of Kill Devil Hills, 194 N.C. App. 

561, 573, 670 S.E.2d 341, 349, aff’d, 363 N.C. 739, 686 S.E.2d 151 (2009) (per 

curiam). 

Transfers and mergers of utilities happen with some regularity.  See, e.g., 

Joint Application of Frontier Nat. Gas Co. & Ullico Hearthstone Holdco LLC 

 
5  The Village has not challenged the Asset Purchase Agreement itself, but 
regardless the Commission’s “authority to regulate includes the prerogative to 
recognize private agreements that may have been entered into between parties 
with respect to the operation of a public utility,” since “such agreements may 
be in the interest of the public.”  In re Application by C&P Enters., Inc., 126 
N.C. App. 495, 499, 486 S.E.2d 223, 226 (1997) (internal quotation omitted). 

https://starw1.ncuc.gov/NCUC/ViewFile.aspx?Id=32e916f2-1a7e-4546-8953-91b9b29263d9
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for Approval of Stock Transfer and Sale, No. G-40, Sub 160 (N.C.U.C. 2021); 

Application for Transfer of Bear Den Acres Dev., Inc. to Red Bird Util. 

Operating Co., No. W-1328, Sub 4 (N.C.U.C. 2020);  Joint Application of 

Dominion Energy, Inc. & SCANA Corp. to Engage in a Bus. Combination 

Transaction, No. E-22, Sub 551 (N.C.U.C. 2018); Duke Energy Corp. & 

Piedmont Nat. Gas to Engage in Bus. Combination Transaction, No. G-9, Sub 

682 (N.C.U.C. 2016).  But there are very few appeals challenging such orders 

under section 62-111, because of the common recognition that the Commission 

is in the best position to regulate transfers of public utilities.  Indeed, the 

undersigned are not aware of any appellate decision that has reversed the 

Commission’s approval of a transfer.  Ever.  This Court should decline the 

Village’s invitation to interject uncertainty into this long-established approval 

process and upend settled law.   

B. The Village’s Speculations Are Not a Basis for Reversal. 

The Village’s principal rebuttal is to rely on what it perceives as potential 

risks of the transfer—that the transferee might raise prices (at 21) or might 

not hold the assets long term (at 18).  This argument is misplaced for several 

reasons. 

First, the Village made these same arguments to the Commission, and 

the Commission unanimously rejected them.  As it has in previous cases, the 

Commission “carefully evaluated the strengths and weaknesses” of the 

https://starw1.ncuc.gov/NCUC/ViewFile.aspx?Id=32e916f2-1a7e-4546-8953-91b9b29263d9
https://starw1.ncuc.gov/NCUC/ViewFile.aspx?Id=7731f682-b47e-4a8f-89fd-0551711c9d86
https://starw1.ncuc.gov/NCUC/ViewFile.aspx?Id=7731f682-b47e-4a8f-89fd-0551711c9d86
https://starw1.ncuc.gov/NCUC/ViewFile.aspx?Id=69f93611-0a8f-40cc-981d-e7ecd5a8219b
https://starw1.ncuc.gov/NCUC/ViewFile.aspx?Id=69f93611-0a8f-40cc-981d-e7ecd5a8219b
https://starw1.ncuc.gov/NCUC/ViewFile.aspx?Id=69f93611-0a8f-40cc-981d-e7ecd5a8219b
https://starw1.ncuc.gov/NCUC/ViewFile.aspx?Id=0c1e95bb-6403-4275-ad7b-15a53de86ec0
https://starw1.ncuc.gov/NCUC/ViewFile.aspx?Id=0c1e95bb-6403-4275-ad7b-15a53de86ec0
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proposal.  See State ex rel. Utils. Comm’n v. N.C. Gas Serv., 128 N.C. App. 288, 

292, 494 S.E.2d 621, 624 (1998).  After all, “[t]he Commission has been given 

the ability to exercise its discretion and judgment in furtherance of its 

authority and responsibility of regulating public utilities.”  Id. at 292, 494 

S.E.2d at 624.  As such, the Commission “weighs and balances many factors in 

order to protect the interests and welfare of the general public.”  Id.  The fact 

that the Village does not like the result of this balancing is not a basis to 

overturn it.6  “The Commission’s decision is supported by both evidence and 

reason.  Even assuming that a different decision could have been reached, that 

is no basis for reversing the decision that was made.”  State ex rel. Utils. 

Comm’n v. Centel Cellular Co., 103 N.C. App. 731, 737, 407 S.E.2d 257, 261 

(1991). 

Second, speculative assertions of risk are not a basis to deny a transfer 

application.  The Village had an opportunity to present any evidence of risks; 

the Commission just didn’t find it compelling. 

 
6 Contrary to the Village’s assertions, the Commission did not ignore the 
evidence; it merely drew different conclusions.  For example, the Village 
contends (at 18) that “[t]he Commission never addressed the substantial 
evidence demonstrating that SharpVue has no intention of holding the utility 
assets long-term.”  In reality, the Commission addressed the evidence in detail 
and concluded that SharpVue does in fact intend to hold the assets for the long 
term, as supported by the testimony of Lee Roberts, SharpVue’s principal.  (R 
pp 20-21). 
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Third, the Village’s argument ignores the role of the Public Staff.  As the 

Village points out (at 6), “[h]undreds of thousands of people” rely on the ferry 

system every year.  But the Village does not represent those hundreds of 

thousands of people; it only represents the governing body of the Island and 

the full-time residents of the Island who vote for them.  It is the Public Staff 

that is tasked with representing “the using and consuming public.”  N.C. Gen. 

Stat. § 62-15(b) [App. 5].  And here, the Public Staff heard these same concerns 

and informed the Commission that it believed the transfer “is in the public 

interest and will serve the public convenience and necessity,” and that the 

“proposed transfer satisfies the requirements of N.C.G.S. § 62-111 and should 

be approved by the Commission.”  (R p 532).  The Public Staff also explained 

that “the transaction should have no adverse impact on customers,” that “the 

utility’s customers should be protected as much as possible from potential costs 

and risks resulting from the transaction,” and that “there should be sufficient 

benefits from the proposed transaction to offset the potential costs and risks.”  

(R p 533). 

The Commission had an adequate basis to approve the transfer in spite 

of the purported risks presented by the Village. 
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C. The Village’s Argument about the Appropriate “Standard” 
Is a Red Herring. 

 
Nor is the Village’s argument regarding the standard applied by the 

Commission (at 13, Sections I.A-I.B.1) persuasive.  The law is unsettled on 

whether the transfer of a ferry utility is governed by N.C. Gen. Stat. § 62-111(a) 

[App. 13] (governing most utility transfers) or N.C. Gen. Stat. § 62-111(e) [App. 

14] (governing transfers of motor carrier franchises that has previously been 

applied to other ferry transfer proceedings).  However, there is no need for this 

Court to address the distinction.  Even if section 62-111(a) applies (as the 

Village strenuously asserts), the Commission applied both standards and 

concluded that each was met.  Specifically, the Commission expressly 

concluded:  

Even under the Commission’s three-prong test applied to 
other utility mergers [pursuant to N.C.G.S. § 62-111(a)], the 
Commission concludes that the Transfer is also 
justified under this test and is in the public 
convenience and necessity. 

 
(R p 857 (emphasis added)). 

Further, the Commission appropriately interpreted its governing 

statutes.  Although not binding, “[t]he interpretation of a statute by an agency 

created to administer that statute is traditionally accorded some deference.”  

Stanly Solar, 283 N.C. App. at 170, 873 S.E.2d at 41.  “[T]he same deference is 

applicable to an agency’s determination a statute was complied with.”  Id.  This 
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deference is particularly appropriate for a decision like the one at issue here, 

since the Commission’s public necessity standard “‘is a relative or elastic 

theory rather than an abstract or absolute rule.’”  Friesian Holdings, 281 N.C. 

App. at 398, 869 S.E.2d at 333 (quoting State ex rel. N.C. Utils. Comm’n v. 

Casey, 245 N.C. 297, 302, 96 S.E.2d 8, 12 (1957)).  When the question is 

whether some act is in the public interest, courts routinely defer to the agency 

with the expertise.  See State ex rel. Utils. Comm’n v. NUI Corp., 154 N.C. App. 

258, 265-66, 572 S.E.2d 176, 181-82 (2002). 

The Village does not “offer any reason for this Court to deviate from the 

deferential standard of review applicable to any discretionary decision by the 

Commission.”  Friesian Holdings, 281 N.C. App. at 404, 869 S.E.2d at 336.  Its 

argument about the applicable “standard” is simply irrelevant. 

D. The Village’s Concerns about Rates Are Not At Issue Here 
and Unfounded. 

 
The Village also makes several arguments about the rates charged for 

the transportation system (at 18, Section I.B.2).  To be sure, the Commission 

conducts entire rate case proceedings.7  See N.C. Gen. Stat. §§ 62-81, 62-130 to 

159.2.   “The Commission is vested with full power to regulate the rates charged 

 
7 Incidentally, the Commission’s decisions in general rate cases are appealable 
directly to the Supreme Court rather than this Court.  N.C. Gen. Stat. § 7A-
29(b) [App. 1]. 
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by public utilities.”  State ex rel. Utils. Comm’n v. Carolina Indus. Grp. for Fair 

Util. Rates, 130 N.C. App. 636, 639, 503 S.E.2d 697, 700 (1998).   

However, this appeal is not about rates.  The Village’s concern (at 24) 

that the Commission has “left ratepayers at risk of rate increases in the future” 

is unfounded, speculative, and simply misplaced for purposes of this 

proceeding.  The Village made this exact same argument before the 

Commission below, (R pp 646-55), and the Commission expressly rejected it:  

The Commission, in its Sub 21 Order, allowed the current 
parking and barge rates charged by BHIL to continue, and 
the Commission finds that BHIFT should be allowed to 
maintain those rates following closing, with the opportunity 
to adjust them to accommodate for inflation. The 
Commission therefore concludes that (1) the existing rates 
are reasonable such that there is no need to “establish” new 
rates at this time pursuant to N.C.G.S. § 62-133, and (2) a 
rate base determination is not necessary at this time because 
new rates are not being established. 

 
(R p 849).  

Likewise, the Village’s concern about an acquisition adjustment (at 21-

24) is also premature and speculative.  As the Commission concluded, there is 

“no need to establish a rate base for the Parking and Barge Operations in the 

present proceeding, and consequently no need to address the question of an 

acquisition premium.” (R p 858).  That question will only become relevant if 

and when a future owner, in a future rate case, seeks to adjust rates to recover 
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that claimed premium—something that will not happen for at least six years 

from the transfer, if ever.  (See R p 862). 

Even if the Commission had been inclined to reach these issues now, the 

Village’s arguments are wrong.  The evidence in the record supported the 

Commission’s determination that the current rates are appropriate.  First, 

ferry and tram rates will be subject to a full rate case that cannot be brought 

for at least a year after the transfer.  (R p 867).  Second, the Village conceded 

in sworn testimony that the current parking and barge rates are reasonable. 

(T(4) pp 151-52 [App. 17-18]). And third, expert testimony cited by the 

Commission showed that the parking rates are below market rates.  (T(7) pp 

102-05 [App. 23-26]).  The Commission “[gave] weight to the testimony of the 

witnesses that the resulting level of rates has been reasonable and to the fact 

that no party has taken the position that the current level of rates is 

unreasonable.”  (R p 849). 

Moreover, our Supreme Court has reiterated that “ratemaking activities 

of the Commission are a legislative function.”  Va. Elec., 381 N.C. at 523, 873 

S.E.2d at 624.  Accordingly, a decision on rates is subject to the same tests and 

standards as any other “legislative enactment issued under the state’s police 

power.”  State ex rel. Utils. Comm’n v. N.C. Nat. Gas Corp., 323 N.C. 630, 644, 

375 S.E.2d 147, 166 (1989).  To the extent the order deals with rates at all, it 
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is due the same deference as other legislative decisions.  It is not the Village’s 

prerogative to exercise the legislative functions granted the Commission. 

E. There Is No Confusion about Corporate Control. 

The Village’s final argument (at 31, Section I.C) about the substance of 

the order is that no transfer can be approved without showing “to whom control 

would be transferred and how that control will be exerted.”  Yet, the Village 

spends (at 7-8) multiple paragraphs (and even a graphic) in its brief describing 

the corporate structure of the transferee.  This argument is, therefore, 

perplexing.  Moreover, the Public Staff fully investigated the ownership 

structure of SharpVue and its affiliates, and its witnesses had no problem 

articulating it in their testimony.  (T(6) pp 133, 135-41 (“Q: Please describe 

issues of ownership, management and control relating to the Proposed 

Transaction.”).  Finding of Fact 6 in the Commission’s order specifically 

addressed corporate control (R p 837), supported by the Evidence and 

Conclusions for that Finding (R p 843), and the first four paragraphs of the 

approved conditions that were part of the Commission’s order assure 

accountability and enforceability of those conditions.  (R p 843).  There is no 

basis for the Village to assert that the Commission lacked sufficient 

information about the control of the utility when the Village itself describes 

that information in its brief to this Court and the approved regulatory 
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conditions are worded to apply to all those in control.  And again, this corporate 

structure is similar to the one that has already been in place for years. 

IV. THE COMMISSION’S IMPOSED CONDITIONS ARE 
APPROPRIATE AND WITHIN ITS DISCRETION. 

 
 In the exercise of its discretion, the Commission imposed several 

conditions on the transfer.  Those terms safeguard the public interest.  The 

Village’s objections to a few of those conditions (at 24, Section I.B.3)—i.e., that 

the Commission didn’t agree with the Village’s witnesses—fail for the same 

reason that its objection to the approval of the entire transfer fails: it is the 

Commission’s role to weigh the evidence and determine whether the 

transaction is in the public interest.  The Commission explained its reasoning 

in its decision:  

The Regulatory Conditions apply to SharpVue’s affiliates 
and contain requirements regarding affiliated agreements 
and transfer pricing, notice of BHIFT-related investments, 
and limitations on distributions.  The Commission concludes 
that these conditions are appropriate and are in compliance 
with the statutory provisions and should sufficiently protect 
consumers in this context. 

(R p 855).  While the Village disagrees with the Commission’s imposed 

conditions on factual or policy grounds, the Commission’s considered judgment 

in this regard (as explained in the “Conclusions and Evidence” portion of the 

order) is appropriate and proper.  Even if the Commission “could have made 

further inquiry” into a particular condition or could have articulated its 
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reasoning in greater detail, the caselaw is well established that this possibility 

does not constitute reversible error.   Vill. of Pinehurst, 99 N.C. App. at 231, 

393 S.E.2d at 116.  Moreover, it was reasonable for the Commission to rely 

upon the recommendation of the Public Staff, as the entity representing the 

using and consuming public, to decide whether a condition is in the public 

interest.   All of the conditions imposed by the Commission in this case were 

recommended by the Public Staff. 

 The Village’s challenge to specific conditions is similarly meritless. 

 For example, Condition 8 limits distributions of cash to SharpVue and 

SharpVue’s affiliates, regardless of the amount of retained earnings on the 

balance sheet.  This type of condition is common in certificate transfer orders.   

The fact that the Village would have preferred a different percentage is 

irrelevant, and no precedent supports the Village’s position on this issue.  

Likewise, in imposing Condition 4, the Commission concluded (in 

exercising its legislative function regarding rates) that limiting future price 

increases for parking and barge operations to the rate of inflation for at least 

six years is “a reasonable approach to protect consumers and to ensure the 

reasonableness of the parking and barge rates.”  (R p 849).  In support of this 

conclusion, the Commission explained: 

In the Stipulation reached by the Applicants and Public 
Staff, the parties have agreed that it is unnecessary to adjust 
the parking and barge rates at this time and have agreed 
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that a six-year prohibition on rate increases above the 
annual rate of inflation sufficiently protects the public’s 
interest and ensures reasonable rates.  A six-year period of 
parking rates with increases at no more than the annual rate 
of inflation was also agreed upon by the parties in BHIT’s 
last rate case in Docket No. A-41, Sub 7. . . . Given that the 
[current] rates are reasonable for the services provided and 
in light of the Applicants’ obligation to request advance 
approval of affiliated leases prior to closing of the Transfer 
and the Applicants’ need for certainty on the issue of rates 
to allow the closing of the Proposed Transaction, which is in 
the public interest, the Commission agrees. 

 
(R p 849). 

 
This approach by the Commission to find a solution that is in the public 

interest is an appropriate exercise of its discretion and judgment in a utility 

certificate transfer proceeding under section 62-111.  As noted above, the 

Commission concluded that there was no need to establish new rates at this 

time; this docket is not a rate case proceeding subject to the formal 

requirements of that statute, as the Village’s arguments suggest.  In fact, 

allowing for rate-of-inflation adjustments enables the current reasonable level 

of parking and barge rates—in terms of real (as opposed to nominal) dollars—

to stay in place for six years, without a rate case, and this policy determination 

by the Commission need not be second-guessed.  

Finally, the Village objects to the Commission allowing SharpVue to 

separate ownership of the real estate from the utility operational assets—even 

though this type of arrangement is how the assets were previously owned by 
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Limited and leased to Transportation for almost thirty years.  (See R p 838).  

Contrary to the Village’s concerns, the Commission explained why this 

separation is appropriate:  

It is reasonable for BHIFT to acquire rights to possess and 
utilize the real estate and infrastructure assets which are 
used and useful in providing Parking and Barge Operations 
via long-term leases.  The leases will be filed in this docket 
and subject to advance approval by the Commission 
pursuant to N.C.G.S. § 62-153, which will occur prior to 
closing of the Transfer and before any rents are paid.  Such 
filing and approval are conditions precedent for 
consummation of the Transfer. 

 
(R p 841; see also R p 850 for “Evidence and Conclusions” supporting this 

Finding (including that leases must meet “the statutory requirements of 

N.C.G.S. § 62-153 that, among other things, the charges and terms are fair to 

the utility and not an unwarranted dissipation of its funds by an affiliate”)).   

The Commission was well aware that Limited owned the real estate 

separate from the ferry operations, and the Commission obviously knew about 

its own regulatory authority to protect the public interest.  The findings of fact 

made by the Commission, and the explanations and evidence supporting those 

findings were sufficient to support the Commission’s determination in this 

regard, notwithstanding the Village’s arguments to the contrary.   
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V.   THE COMMISSION DID NOT PERMIT THE TRANSFEREE TO 
IMPROPERLY PLEDGE REGULATED ASSETS.  

 
 Although the premise of Section II of the Village’s brief (at 33) is 

correct—that a utility should not be allowed to pledge regulated assets in 

support of unregulated lines of business—it has no bearing in this case.  The 

applicants never requested, and the Commission never granted, any such 

authority.  The pledging of assets was approved in Finding of Fact 49 “[t]o 

finance the acquisition” of utility assets “within the limitations, and pursuant 

to the requirements, of the Regulatory Conditions,” (R p 842), and “such 

financing is approved [in decretal paragraph 2] pursuant to N.C.G.S. §§ 62-160 

and 62-161.” (R p 859).  As all parties understood, those conditions and 

statutory provisions prevent the scenario that the Village portends.  The 

Commission’s order expressly noted that “SharpVue affirms that the debt . . . 

will only be incurred for a lawful objective within the corporate purposes of 

the utility.”  (R p 855 (emphasis added)). 

 To be sure, neither the application nor the approving order contained an 

explicit definition or delineation of the utility assets or operations.  However, 

the principle relied on by the Village is so axiomatic as to make such a 

definition unnecessary.   

Indeed, if there were any doubt about the meaning of the Commission’s 

order, it has now been laid to rest.  SharpVue has now purchased virtually all 
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of the unregulated assets in question without the pledging of utility assets—

disproving the basis of the Village’s concocted argument.  The unregulated 

assets that SharpVue has already purchased include the Chandler Building, 

the golf cart parking lot, the Deep Point marina, and the Deep Point excess 

development land.8  [App. 27-58].   

The Village’s concern about improperly pledging regulated assets is 

simply unfounded. 

VI. THE VILLAGE CANNOT SHOW THAT THE COMMISSION’S 
UNANIMOUS DECISION WAS ARBITRARY AND CAPRICIOUS. 

 
 The Village recites the standard of review (at 13) for whether a decision 

is arbitrary and capricious.  And the Village asserts in passing (at 29) that the 

Commission’s decision was arbitrary and capricious.  But these bare 

statements are insufficient to present a real argument.  See N.C. R. App. P. 

28(b)(6) (“Issues . . . in support of which no reason or argument is stated, will 

be taken as abandoned.”).   

 
8   The deeds for these purchases have been recorded, and this Court can take 
judicial notice of such facts under Rule 201 of the Rules of Evidence.  See, e.g., 
State v. Surratt, 241 N.C. App. 380, 385, 773 S.E.2d 327, 331 (2015).  In 
particular, it is proper to take judicial notice of documents recorded in a 
county’s register of deeds.  Alexander v. Becker, 280 N.C. App. 131, 136 n.3, 866 
S.E.2d 525, 529 n.3 (2021); In re Cornblum, 220 N.C. App. 100, 106, 727 S.E.2d 
338, 342 (2012); In re Hackley, 212 N.C. App. 596, 601-02, 713 S.E.2d 119, 123 
(2011). 
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Further, “[t]he arbitrary and capricious standard is a difficult one to 

meet.”  Pub. Staff, 123 N.C. App. at 50, 472 S.E.2d at 198.  A decision is not 

arbitrary and capricious merely because someone “disagrees with the 

Commission on factual or policy grounds.”  Carolina Water Serv., 225 N.C. App. 

at 130, 738 S.E.2d at 194.  Rather, for a decision to be deemed arbitrary and 

capricious, “it must lack fair and careful consideration or fail to display a 

reasoned judgment.”  Id. at 131, 738 S.E.2d at 195.   

That characterization is in sharp contrast to what occurred in this case.  

A unanimous decision by the seven-member Commission—after conducting 

both a public witness hearing and a four-day evidentiary hearing (at which 

numerous expert witnesses testified and many exhibits were introduced), 

receiving post-hearing proposed orders and briefs, deliberating over several 

months, and then issuing a 28-page, single-spaced order (with seven additional 

pages of conditions)–cannot be considered “arbitrary and capricious.”  Instead, 

the order represents the fair and careful consideration and well-reasoned 

judgment of the Commission.  Once again, the Village’s disappointment with 

the outcome is not a basis to invalidate the Commission’s decision.   

CONCLUSION 

 For the foregoing reasons, the decision of the Commission should be 

affirmed. 

 This the 13th day of May, 2024. 
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1 discussed, that's purely hypothetical at this point?

2     A.    Correct.

3     Q.    All right.  And you mentioned in your

4 testimony that, if the Village were able to acquire the

5 assets, its plan would be to have Mr. Paul,

6 Ms. Mayfield, and Mr. Stewart continue in their roles

7 for a certain amount of time, right?

8     A.    Correct.

9     Q.    But neither Mr. Paul, nor Ms. Mayfield, nor

10 Mr. Stewart has ever given you any indication that they

11 would continue to work for the Village, correct?

12     A.    That's correct.

13     Q.    In the Sub 21 Order, have you read that?

14     A.    Yes, that's been allowed.

15     Q.    One of the things that the Commission quoted

16 in that Order was the testimony of Mr. Briggs where he

17 said, "We have a good deal there" -- and I'll represent

18 to you, that he was referring to the parking and barge

19 rates -- and he said, "We have a good deal there.

20 There's no question it's reasonable."

21           Do you remember that testimony?

22     A.    I do remember that.

23     Q.    Would you agree with Mr. Briggs, that the

24 rates for the parking and barge are currently
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1 reasonable?

2     A.    I would say they probably are, yes.

3                MS. HEDRICK:  I have nothing further at

4     this time.

5                COMMISSIONER DUFFLEY:  Mr. Ferrell?

6 EXAMINATION BY MR. FERRELL:

7     Q.    Just a few.  Did you attend the two-hour open

8 session public meeting that Mr. Paul and Mr. Lee -- I

9 mean Mr. Roberts attended on the Island to answer

10 questions?

11     A.    Yes.  The July meeting at the association

12 building?

13     Q.    Yes.  The mayor was there, but you were there

14 as well?

15     A.    Yes.

16     Q.    So Mr. Paul and Mr. Roberts came to hear

17 ques- -- to answer questions and concerns from yourself

18 and others on the Island --

19     A.    Yes.

20     Q.    -- in that approximately two-hour meeting?

21     A.    Yes.

22     Q.    Okay.  And, I believe, your testimony earlier

23 was that you didn't raise these potential changes to

24 cover and different things at that meeting, correct?
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1 increase revenues while only marginally increasing

2 expenses.  And I believe that's one of the thoughts

3 behind Mr. Roberts, as he says he wants to seek ways to

4 increaser ridership, increase profitability.

5     Q.    In terms of rate design, though, that's

6 something that BHIL can do itself, now?

7     A.    Without a doubt, but I've never -- I don't

8 believe BHIL has tried that, and possibly, that's

9 reason because they're owned by the Mitchell family,

10 and their attitude towards maximizing revenues may not

11 be the same as Mr. Roberts.

12     Q.    Going back to the capital expenditures, you

13 mentioned they could be funded the profitability

14 operations.  The second thing you -- I believe you

15 mentioned was a short-term loan?

16     A.    A loan.

17     Q.    Okay.

18     A.    I'm not going to go as far as to say

19 short-term versus long-term, but yes, and talking

20 with -- Mr. Roberts has testified this -- and I

21 remember when I dealt with the lender that I was

22 impressed with the conversation to the point where I

23 believe very confidently he would be a likely source of

24 additional capital.  Bankers, as you may well know,

- App. 20 -
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believe it's to you where you were the attorney that

wanted to ask confidential questions, and I think we

had a couple on this side as well.

MR. FERRELL: Yes. Thank you.

FURTHER EXAMINATION BY MR. FERRELL:

Q Good morning. Mr. Hinton, I just have a short

series of questions for you. Did you request to

have the opportunity to have a call with

SharpVue's lender in order to discuss kind of the

terms of the loan and get an understanding to

satisfy yourself about their commitment to

loaning money on this project?

A (Mr. Hinton) Yes, we did. As illustrated or

discussed in our original testimony, one of the

caveats we had was we had to have assurances that

a debt capital was actually available to the

Company or would be available to the Company with

at least a reasonable level of confidence. And

at first filing of the testimony, we weren't at

that level, so we did request to speak to the --

as confidential, I can speak to the president of

Truist Bank.

Q And so did you have an opportunity to have a call

with Chris Bell, the regional president for the
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