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Introduction
• As businesses, we rely on contracts to outline 

our business obligations, rights, and remedies.
• Contracts help businesses:

– Memorialize terms
– Limit liability
– Shift liability
– Get paid
– Enforce in Court

• How are these obligations, rights and remedies 
impacted by the current COVID-19 situation?
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Are my current contracts 
affected by the current situation?

• Does the spread of COVID-19 and/or the 
governmental actions taken provide 
contractual defenses to current contracts ? 

• Can I cancel, suspend, or terminate my 
contract as a result of COVID-19 impacts?  
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What is force majeure and 
does it apply?

• Force majeure generally refers to the occurrence 
of an event that is outside the reasonable control 
of a party and prevents that party from 
performing its obligations under a contract, 
temporarily or  permanently.
– Many contracts include specific clauses addressing 

force majeure events. 
– When does it apply?

• Carefully review the specific terms of your contract.
– How likely is it that the force majeure applies?

• Narrowly interpreted by NY Courts.
• May differ state by state.
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Factors to consider in determining 
whether COVID-19 constitutes a force 

majeure event under your contract.
• Was COVID-19 pre-existing or foreseeable at the time you 

entered into the contract? 

• How far in the distance are the contractual obligations?

• Is COVID-19 genuinely a force majeure event making 
performance impossible? 

• Is COVID-19 the real cause of the non-performance?

• Did you comply with any contract notice requirements?

• What obligations are excused due to force majeure
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What Do The Courts Think?
• Courts typically honor the deal struck between the parties as written in the contract. 

Only if the contract is unclear will the courts attempt to interpret the parties’ intent.
• Courts will attempt to determine how risks are allocated in the contract.

– For example, some force majeure clauses specifically exclude monetary 
payments from the excused obligations.

– New York example: a caterer rented an event space prior to the Covid ban on 
large gatherings, but the contract specifically contemplated that, if the 
performance of the contract becomes prohibited by government order, the lease 
will continue, and the parties will reach an agreement regarding rent at the 
conclusion of the government restriction.

• Be careful, courts in different states, and sometimes even different judges in the 
same state, have interpreted these clauses differently over the past year.

• Courts will not excuse performance when Covid-19 is a pretext for failure to perform
• Some courts have found a middle ground: A federal court in Illinois found that a 

“partial shutdown” can cause a partial reduction in rent.
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What if my contract does not have a 
Force Majeure clause?

• Even if your contract does not have a 
specific force majeure clause, there are 
other potential defenses that may apply 
similar principles that may excuse 
performance under a contract:
– Frustration of Purpose

– Impossibility (or impracticability) of 
performance
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Impossibility vs. Impracticability vs. Frustration

• Impossibility: Death or destruction of the subject matter (some 
courts treat this interchangeably with impracticability).

• Impracticability: Performance is made excessively burdensome 
by a supervening event that (1) the party to be excused did not 
cause and did not assume the risk of occurring; (2) was 
inconsistent with a basic assumption of the parties; and (3) was 
unforeseeable (but not inconceivable – i.e., a reasonable party 
would not have guarded against it in the contract).

• Frustration of Purpose: The supervening event makes one 
party’s performance worthless to the other, but performance is 
still possible (e.g., the “coronation cases”).
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Current Contract Issues and 
Force Majeure

• Supply Contracts 

• Catering/Event Contracts

• Commercial Leases
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Supply Chain Issues

• What do to if you’re concerned that your 
supplier won’t deliver?
– Supply chain issues are still affecting businesses 

everywhere.
– The Unform Commercial Code allows parties to send 

a demand for adequate assurances of performance.
– If assurance isn’t received in a reasonable time, the 

requesting party can treat the contract as terminated 
and seek damages.
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Catering and Event Contracts:
Covid Rules and Regulations

• Do not let clients dictate the capacity or social distancing 
rules to be followed at an event. Caterers and venue 
operators are easier targets of government enforcement.
– A client’s comfort level is not a substitution for the 

government guidelines and orders.
• If you don’t own/operate the venue, make sure the venue 

is following and enforcing then-applicable covid 
rules/regs.
– Mask mandates are an easy target for enforcement agencies 

because attendees typically post event photos online.
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Covid Waivers
• It may be helpful to include specific covid 

releases and liability waivers in catering 
contracts.

• We don’t yet know if and how courts will enforce 
these waivers, but it can’t hurt to include.

• A good release and waiver has three parts:
– 1. Describe the hazardous situation or activity.
– 2. Describe the potential harm that may befall the 

participant.
– 3. The participant waives any liability by the 

host/caterer.
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Be Very Specific in Event Contract 
Termination and Force Majeure Clauses

• Specify what kinds of circumstances will allow 
each party to terminate the contract.

• Specify what counts as a force majeure event 
(can be crafted in favor of the caterer or host).

• Consider requiring payment regardless of any
supervening event.
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Leases
• Courts, including in NY, have recently held that, if an 

alternative use of the premises is permitted under 
the lease and the tenant chooses to close due to 
lack of business, tenant’s performance is not 
excused. But the opposite may also be true if the 
lease doesn’t allow other business operations.

• One court (in Illinois) determined that a capacity limit 
justified a corresponding reduction in rent (only while 
the limit is in place).

• Bottom line: courts are still issuing inconsistent 
decisions in this area.
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Other Considerations When You Have 
to Enforce Contract Rights

• Forum clause
– State to bring case vs. arbitration?

• Disadvantages of arbitration
– No equitable relief, not nationwide

• State vs federal court
– Do you need relief across state lines?
– Diversity/amount in controversy 75k

• Enforcing a US judgment abroad (your US counsel can 
help)
– Supreme Court has made it easier to serve lawsuit on 

foreign parties under Hague
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Trademark and Copyright Offices, counseling on brand availability, managing 
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their legal needs. For more information about Jeanne please see 
https://norrismclaughlin.com/attorney_profiles/jeanne-hamburg/

Michael Locke is a contract lawyer, specializing in mergers and acquisitions
and virtually all transactional matters for small and mid-size businesses.
Michael has helped clients buy and sell businesses of all sizes. In addition, he
acts as outside “general counsel” for his clients, offering advice and
assistance in connection with all kinds of contracts, including vendor and
customer contracts, partnership and shareholders agreements, and more. For
more information about Michael, please visit:
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