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About Jackson Lewis P.C.



As legal professionals focused on the workplace, we have a 
unique vantage point into the human condition.

It is our privilege to do work that affects real people. 



• We represent management exclusively in every aspect of employment, 
benefits, labor, and immigration law and related litigation.

• As leaders in educating employers about the laws of equal opportunity, 
Jackson Lewis understands the importance of having a workforce that 
reflects the various communities it serves.

• With 61 locations and more than 950 attorneys, we offer local knowledge 
backed by the support of a national firm.

• We are founding members of L&E Global, a global alliance of premier 
employer’s counsel firms.
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Firm Overview
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Strategically Located to Serve Employers’ Needs

61
Locations Nationwide

950
Attorneys

+
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• Class Actions and 
Complex Litigation

• Collegiate and Professional 
Sports

• Corporate Diversity Counseling

• Corporate Governance and 
Internal Investigations

• Disability, Leave and 
Health Management

• Employee Benefits

• General Employment Litigation

• Health Law and Transactions

• Immigration

• International Employment 
Issues

• Labor and Preventive Practices

• Non-Competes and Protection 
Against Unfair Competition

• Privacy, Data and 
Cybersecurity

• Wage and Hour

• White Collar and 
Government Enforcement

• Workplace Safety and Health

• Workplace Training

Practices



• The information provided is not legal advice.  We will not be able to provide 
individualized answers to an operator’s particular circumstances.  We urge our 
restaurant operators to consult with retained professionals to discuss legal 
compliance.
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Please note: not legal advice



• As with existing Fair Workweek Law, only applicable to Covered Fast Food 
Employers

• To be covered must be part of chain, primarily serve food and beverages, offer limited 
service and be one of 30 or more such establishments nationally

• Broad range of covered employee functions

• Exempt salaried workers are not covered
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Fair Workweek Law – Reminder of Coverage



• Posting of Notices – Multiple Languages
• Proper Good Faith Estimates/Revised Good Faith Estimates – but some 

changes with Amendments
• Advance Notice of Schedules (Posted and Generally Electronic) – 14 days
• Consent For Schedule Changes
• Schedule Change Premiums
• Clopening Limitations
• Access To Hours
• Anti-Retaliation
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Fair Workweek Law – Existing Obligations



• NYC strictly enforces
• Damages and penalties significant and multiply easily 
• NYC does not understand industry and compliance with documentation 

requirements especially difficult - limitations of third-party providers that 
provide scheduling assistance

• Investigations can be systemwide
• Non-economic remedies such as training, policy development, postings, etc 

often required
• Insurance generally does not cover damages outside of retaliation
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Fair Workweek Law – Enforcement



• Further obligations coming in July

• As of now, there is no guidance other than statutory language

• Simply put, the amendments are onerous and frustrating
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Fair Workweek Law – Amendments



• Following completion of a probationary period of up to 35 days, covered fast 
food employers may not discharge, reduce the hours of an employee by 15% 
of the employee’s regular schedule or 15 percent of any weekly work schedule 
or indefinitely suspend employees without “Just Cause”

• “Just Cause” is defined as the fast food employee’s failure to satisfactorily 
perform job duties or misconduct that is demonstrably and materially harmful 
to the fast food employer’s legitimate business interests
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Fair Workweek Law – Just Cause



• In determining whether an action is supported by “Just Cause,” the following 
factors will be used and the burden is on the employer to justify “Just Cause”:

• Whether the fast food employee knew or should have known of the fast food 
employer’s policy, rule, or practice that is the basis for progressive discipline 
or discharge;

• Whether the food fast employer provided relevant and adequate training to the 
fast food employee;

• Whether the fast food employer’s policy, rule, or practice, including the 
utilization of progressive discipline, was reasonable and applied consistently;
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Fair Workweek Law – Just Cause



• Whether the fast food employer undertook a fair and objective investigation 
into the job performance or misconduct; and

• Whether the fast food employee violated the policy, rule, or practice or 
committed the misconduct that is the basis for progressive discipline or 
discharge.
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Fair Workweek Law – Just Cause



• “Progressive Discipline” is defined as a “disciplinary system that provides for a 
graduated range of reasonable responses to a fast food employee’s failure to 
satisfactorily perform such fast food employee’s job duties, with the 
disciplinary measures ranging from mild to severe, depending on the 
frequency and degree of the failure” 

• “Unless termination is for an egregious failure by the employee to perform 
their duties, or for egregious misconduct, a termination shall not be considered 
based on just cause unless (1) the fast food employer has utilized 
progressive discipline; provided, however, that the fast food employer may not 
rely on discipline issued more than one year before the purported just cause
termination, and (2) the fast food employer had a written policy on progressive 
discipline in effect at the fast food establishment and that was provided to the 
fast food employee”
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Fair Workweek Law – Just Cause



• Further, the legislation requires that within five days of discharging a fast food 
employee, the employer must provide a written explanation of the “precise 
reasons” for the action and this explanation will be the employer’s sole basis 
to support its termination decision if challenged
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Fair Workweek Law – Just Cause



• Covered Fast Food Employers discharging, reducing hours by 15% or more, 
or indefinitely suspending employees on economic grounds must articulate a 
“Bona Fide Economic Reason” for the discharge

• “Bona Fide Economic Reason” is defined as “the full or partial closing of 
operations or technological or organizational changes to the business in 
response to a reduction in volume of production, sales, or profit”
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Fair WW Law – Seniority Based Economic Reductions



• If a  reduction is based on a “Bona Fide Economic Reason,” covered 
employers must lay off employees in reverse Seniority order 

• “Seniority” is defined as: “a ranking of employees based on length of service, 
computed from the first date of work, including any probationary period, unless 
such service has been interrupted by more than six months, in which case 
length of service shall be computed from the date that service resumed. An 
absence shall not be deemed an interruption of service if such absence was 
the result of military service, illness, educational leave, leave protected or 
afforded by law, or any discharge based on a bona fide economic reason or 
that is in violation of any local, state or federal law, including this subchapter”
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Fair WW Law – Seniority Based Economic Reductions



• A covered employer’s business records must show that the closing, or 
technological or reorganizational changes, are in response to a reduction in 
volume of production, sales, or profit

• In other words, the more senior employees will be at the bottom of an 
employer’s list when it comes to deciding who gets laid off first

Jackson Lewis P.C.  19

Fair WW Law – Seniority Based Economic Reductions



• For those employees who get laid off on economic grounds, there are rehiring 
obligations

• Covered fast food employers must make “reasonable efforts to offer 
reinstatement or restore hours to any fast food employee discharged based on 
a bona fide economic reason within the previous 12 months” 

• Covered fast food employers must attempt to accommodate the laid off 
employees before they distribute shifts among existing employees or hire new 
fast food employees

• Furthermore, covered fast food employers must reinstate or restore the hours 
of employees with the greatest seniority first
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Fair WW Law – Recall Obligations



• Aggrieved fast food employees who were allegedly subjected to a prohibited 
job action without “Just Cause” or a properly implemented seniority-based 
action for a “Bona Fide Economic Reason” appear to have the right to bring a 
civil action in court or, after January 1, 2022, file an arbitration proceeding

• Previously all FWW Enforcement was through NYC investigations which 
absent settlement proceeded to an administrative hearing before OATH
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Fair WW Law - Expanded Right To Bring Actions



• On or after January 1, 2022, fast food workers alleging wrongful discharge or 
violations of the law’s seniority-based reduction and rehiring provisions appear 
to have the right to bring an arbitration proceeding

• A party or an organization representing persons alleging a violation can 
bring an arbitration proceeding within two years of the date of the alleged 
violation 

• The New York City Department of Consumer Affairs and Workplace Protection 
will be responsible for appointing a committee to select a panel of arbitrators 
from which the parties could choose arbitrators. The selected arbitrator will be 
tasked with determining whether the employer made an unlawful termination 
decision or made economic layoffs (or subsequently rehired laid off 
employees) without considering seniority
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Fair WW Law - Expanded Right To Bring Actions



• If a violation is found, the court or arbitrator may order the employer to: (i) 
reinstate or restore the hours of the fast food employee; (ii) pay the city for the 
costs of the arbitration proceeding; (iii) pay the reasonable attorneys’ fees and 
costs of the fast food employee; or (iv) pay back pay, compensatory damages, 
and any other equitable relief, including penalties for missed shifts under the 
Fair Workweek Law and civil fines
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Fair WW Law - Expanded Right To Bring Actions



• Currently, covered fast food employers are required to provide newly hired fast 
food employees with a good faith estimate of the employee’s workdays and 
hours on or before their first day of work. They also must issue a revised good 
faith estimate if the schedule significantly changes. Further, a covered 
employer is required to provide a copy of the schedule prior to the first day 
worked and all subsequent schedules at least 14 days in advance of the 
beginning of the relevant workweek.
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FWW Law – Good Faith Estimate Obligations Changed



• When amendments effective, fast food employers adopt “scheduling practices 
that provide each fast food employee with a regular schedule that is a 
predictable, regular set of recurring weekly shifts the employee will work each 
week.” 

• A covered fast food employer “may not reduce the total hours in a fast food 
employee’s regular schedule by more than 15% from the highest total hours 
contained in such employee’s regular schedule at any time within the previous 
12 months, unless the employee has previously consented to or requested 
such reduction in writing, or the reduction was consistent with the restrictions 
on discharges.”
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FWW Law – Good Faith Estimate Obligations Changed



• This modification likely will limit covered industry employers’ ability to adjust 
worker schedules according to seasonal demand

• Covered employers remain obligated to provide a copy of any revised regular 
schedule before work is performed and permitted scheduling changes are 
subject to existing notice obligations
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FWW Law – Good Faith Estimate Obligations Changed



• Review compliance with continuing provisions of the Fair Workweek Law.
• Enhance discipline policy and progressive discipline practices, including 

documentation.
• Ensure any conduct violations are supported by investigations
• Specifically delineate those policy violations that are egregious
• Develop termination notice templates
• Separate problem employees during the Probationary Period
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Action Items



• Understand limitations on staffing and hours reductions and recall obligations 
– ensure facts and documentation support economic basis for decisions and 
any recall efforts

• Modify scheduling practices as needed
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Action Items



Questions?
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Thank you.
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