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A final rule (86 FR 6180) was issued on January 19, 2021 amending the FAR regulations on the Buy 
America Act to implement President Trump’s Executive Order 13881 “Maximizing Use of American 
Made Goods, Products and Materials”    
  
Under the BAA, in contracts for manufactured items that will be used in the United States (and where 
the contract price is estimated to exceed the micro purchase threshold, currently $10,000), the federal 
government will only purchase “domestic end products” unless an exception or waiver 
applies.  Similarly, in contracts involving construction performed in the United States on any public 
building or public work, the federal government must require the construction contractor to only use 
“domestic construction materials” in the project.   
  
Before this final rule was published, the domestic content requirements provided that the domestic 
components had to exceed 50% of the cost of all of the components of the manufactured item in 
order for the item to be considered a “domestic end product” or a manufactured “domestic 
construction material.”  In addition, the domestic component requirements were waived for all 
Commercial Off The Shelf (COTS) items.  This final rule has changed these requirements.  For most 
domestic end products and domestic construction materials, the final rule increases the required 
domestic content percentage from 50% to 55%.   However, for products consisting “wholly or 
predominantly” of iron, steel, or a combination of both, the domestic content percentage is increased 
to 95%.  In addition, except for fasteners, the waiver for COTS items no longer applies to items that 
“wholly or predominantly” consist of iron, steel, or a combination of both. Thus, with the exception of 
fasteners, such iron and steel COTS items must now meet the 95% domestic components 
requirement.  
  
One of the exceptions to the BAA’s requirements is “unreasonable cost” and the FAR regulations 
specify a formula for determining whether the price of the domestic item is unreasonable.  Prior to this 
final rule, in federal procurements (other than those conducted by DOD) if a foreign item was the low-
priced item and the competitor offering the domestic item was a small business, then a factor of 12% 
was required to be added to the price of the foreign item for evaluation purposes.  A 6% factor was 
required to be added to the price of the foreign item if the competitor offering the domestic item was a 
large business.  The price of the domestic item would be considered unreasonable if it was still higher 
than the price of the foreign item after the price factor was applied.   If the domestic item was 
unreasonable, then the foreign item could be purchased at the original lower price.  Under the final 
rule, the 12% price factor is changed to a 30% factor for small businesses, and the 6% price factor is 
changed to a 20% factor for large business.  (Note: DOD uses a 50% price factor for determining 
unreasonable cost of domestic end items for both large and small businesses and this remains 
unchanged by this final rule.)   
  
The final rule and the new FAR clauses were effective on January 21, 2021, however the new 
clauses are not required to be in solicitations until February 22, 2021.  If you have any questions 
about this final rule, the Buy America Act, or about Trade Agreements contact Helen Henningsen at 
HelenH@wispro.org. or call 414-270-3600.   
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