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Member  

Based on the various questions I’ve answered in 2020 via the NABOR Legal Resources hotline and 

otherwise, I’ve noted some confusion regarding the following provisions of the NABOR Sales Contract:  

1. Counting Days from Effective Date for Contract Time Periods and Deadlines. When counting 

days under the Sales Contract to determine when the Inspection Period expires, the additional deposit is 

due, the due diligence period or financing contingency expires, etc., start with the day AFTER the 

Effective Date and count every day on the calendar until you land on the last day of the applicable 

deadline or timeline. If that last calendar day is a Saturday, Sunday or legal holiday, it rolls over to the 

next business day. The same rule applies if your Closing Date falls on a Saturday, Sunday or legal holiday.   

2. Counting Days from Date of Buyer’s Receipt of Condominium Documents. When counting days 

to determine when the Buyer’s 3-day rescission for condominiums commences and expires, start with 

the first business day AFTER the date the Buyer receives all the required condominium documents. 

Never include Saturdays, Sundays or legal holidays in your count, only business days. Example: if Buyer 

receives condominium documents on the Thursday before a Labor Day weekend, the Buyer’s rescission 

period commence on Friday and expires on Wednesday…with Friday being Day 1, Tuesday being Day 2 

and Wednesday being Day 3. Note: the rescission countdown doesn’t commence until the documents 

are received by the BUYER, not the Buyer’s agent or attorney.  

3. Buyer’s Right to Terminate Sales Contract Based on Seller’s Response to Buyer’s Election is 

Limited to Defective Inspection Items. This topic is one of the most misunderstood. In a perfect 

contractual world, an agent will review the inspection reports with the Buyer and identify those 

inspection items which are “Defective Inspection Items” as that term is defined in Standard D2.b. of the 

Sales Contract. Examples:  a Systems and Equipment inspection item is a Defective Inspection Item if it is 

not in Working Condition; i.e. not operating in the manner it is designed to operate. An AC system that 

does not blow cold air is a Defective Inspection Item. A roof is a Defective Item if it is not structurally 

sound and watertight. Radon gas is a Defective Inspection Item if the level of concentration is at or 

above EPA action levels.  A permit is a Defective Inspection Item if it is void or open.  

 The Inspection Notice Buyer’s Election is designed to include any Defective Inspection Item(s) 

for which the Buyer seeks recourse in the form of Remedial Action or a credit in lieu of Remedial Action, 

or a combination of Remedial Action and a credit. The Buyer’s Election is not designed to include 

cosmetic or maintenance inspection items…only Defective Inspection Items. If a Seller refuses, counters 

or fails to timely respond to the Buyer’s Election as to any Defective Inspection Item, the Buyer may 

terminate the Sales Contract. More often than not, the Buyer’ Election includes various cosmetic and/or 

maintenance inspection items along with Defective Inspection Items.  Not the end of the world, but if 

the Seller refuses, counters or fails to timely respond to those cosmetic, maintenance and other 

inspection items but accepts Buyer’s Election as to Defective Inspection Items, the Buyer may NOT 

terminate the Sales Contract and has no recourse against the Seller as to the cosmetic and maintenance 



items. The moral of the story is that if agents are going to include inspection items that are not Defective 

Inspection Items, the agent should address the pros and cons of including them in advance of doing so, 

and set the proper expectation that the Seller is contractually entitled to refuse or counter as to those 

items and the Buyer must proceed with the purchase nonetheless.  

4. Membership Application and Approval. Standard J of the Sales Contract states that if 

membership approval is required by any governing condominium or homeowners’ association, Buyer 

must make application in the name in which title will be taken not later than 10 days after the Effective 

Date, and shall comply with all governing documents of the association. It’s very important that both 

listing and selling agents stay on top of the application process and timing of the application, because if 

no written approval has been obtained by the association by the Closing Date, either Seller or Buyer can 

terminate the Sales Contract.  

5. To Waive or Not to Waive the Financing Contingency.  From time to time an agent will call the 

hotline expressing frustration with the selling agent who isn’t doing his or her job by providing the 

financing contingency waiver upon expiration of the financing contingency. That agent is under the 

impression that waiver is required of Buyer per the Sales Contract. It is not. The Buyer may elect to 

waive or not waive the contingency, based on the status of their loan approval status at that time, and 

there are implications to both waiving and not waiving. The choice belongs to the Buyer following a 

conversation with Buyer’s attorney and/or agent. The final decision should be made based on the 

relative pros and cons of putting the Buyer’s deposit funds at risk of forfeiture if the loan isn’t approved, 

versus losing the Property if the Seller elects to terminate the Sales Contract when the Buyer doesn’t 

waive. This is not a decision to be taken lightly and the agent should not make the decision for the 

Buyer.  

6. Buyer CFPB Closing Date Extension.  Agents often refer to the “automatic CFPB extension of the 

Closing Date” due to lender delays in getting loan approval and funding in place by the Closing Date. One 

listing agent actually rejected the proposed Closing Date extension amendment I prepared on my 

Buyer’s behalf, having rendered it unnecessary because of this perceived automatic contractual 

extension. The extension did not actually apply to my Buyer who had elected not to waive the financing 

contingency.  The CFPB clause reads as follows: “IF BUYER WAIVES THIS CONTINGENCY AND IS UNABLE 

TO CLOSE ON THE CLOSING DATE DUE TO A DELAY CAUSED SOLELY BY THE CREDITOR/LENDER AND/OR 

NECESSITATED BY THE CFPB RULE, BUYER MAY EXTEND THE CLOSING DATE UP TO 10 DAYS FOR CFPB 

RULE COMPLIANCE AND TO ACCOMMODATE RECIEPT AND EXECUTION OF THE LOAN PACKAGE AND 

LOAN FUNDING.”  A Buyer must have had a financing contingency and waived it, in order to take 

advantage of and rely upon the CFPB related extension clause. Better to seek a written extension from 

the Seller of either or both the financing contingency and Closing Date if the Seller elects not to waive.  

Stay busy and safe everyone! 

  


