
OWNER OF A HORSE WHO DEVELOPED INFECTION IN A JOINT FOLLOWING SURGERY BY A

VETERINARIAN 

AND WAS EUTHANIZED FOLLOWING UNSUCCESSFUL TREATMENT OF THE INFECTION APPEALED

THE DECISION OF THE TRIAL COURT TO DENY THEIR MOTION TO VOLUNTARILY DISMISS.

Dale v. Equine Sports Medicine and Surgery Race Horse Service, 
(2018 WL 4334143 - Unpublished opinion U.S. Ct. App. 5th Cir)

BASIS OF THE COMPLAINT:

A racehorse purchased for $19,000 by Dale sustained an injury during racing season that
created bone chips in one of her joints.  Following surgery to remove the bone chips the horse
was transported to a facility of Equine Sports Medicine and Surgery Race Horse Service (ESMS)
located in New Mexico for rehabilitation.  A year later the horse developed an infection in the
joint and treatment was continued at ESMS.  The horse was later transferred to an ESMS facility
in Weatherford, Texas where her condition significantly deteriorated and she was eventually
euthanized. 

LEGAL PROCEEDINGS:

Dale filed suit in the Northern District of Texas alleging that veterinarians associated with
ESMS committed veterinary malpractice and seeking damages for the value of the horse.  Dale
later sought to transfer venue to the District of New Mexico.  The district court denied the motion
because the reasons for transfer were unpersuasive and it appeared that a transfer would only
merely shift inconvenience fr one side to the other.  Dale then sought to voluntarily dismiss their
case in the Northern District of Texas without prejudice.  The district court denied the motion
because Dale had not offered to pay ESMS’s attorneys’ fees.  Dale filed a motion for
reconsideration and indicated a willingness to pay ESMS’ reasonable attorneys’ fees.  The
motion was again denied and the case was set for trial.  

(After protracted legal wrangling which will not be detailed here, but is evidenced by the
grounds for appeal listed below, the district court dismissed Dale’s case for failure to prosecute
and entered judgement in favor of ESMS.)  Dale timely appealed: (I) the order denying Dale’s
motion to transfer the case; (ii) the order denying Dale’s motion to voluntarily dismiss without
prejudice; (iii) the order denying reconsideration of the motion to dismiss; (iv) the granting of
leave to designate experts and disclose expert reports out of time and contrary to earlier court
orders; (v) the denial of the joint motion for continuance;  (vi) the setting of certain deadlines;
(vii) the refusal of the court to allow objection or record development as to evidentiary rulings;
(viii) the failure of the court to address alleged witness intimidation; (ix) the issuance of a
mistrial; and, (x) the failure to reset trial due to the unavailability of Dale’s counsel and Dale’s
subsequent medical emergency.

DISCUSSION BY THE COURT:

Dale’s Motion to Transfer Venue:



After oral argument and review of the parties’ briefs and the record, the court did not
believe that the district court abused its discretion in denying Dale’s motion to transfer the case
to the District of New Mexico since a motion to transfer venue is addressed to the discretion of
the trial court and will not be reversed on appeal absent an abuse of discretion.

Motion to Voluntarily Dismiss:

Motions for voluntary dismissal should be freely granted unless the non-moving party
will suffer some plain legal prejudices other than the mere prospect of a second lawsuit.  In ruling
on a motion for voluntary dismissal, the district court can impose certain conditions , but only
those conditions which will alleviate any harm caused to the defendant.  

Here, the district court held that payment of ESMS’s attorneys was a reasonable condition
of dismissal and denied Dale’s motion because, in their briefing, Dale did not agree to that
condition.  Assuming arguendo that the district court did not abuse its discretion in requiring the
payment of ESMS’s attorneys’ fees, the court did abuse its discretion in refusing to reconsider,
without explanation, its order denying the motion once Dale agreed to the only with the motion
the district identified.  Because the payment of attorneys’ fees was the sole basis for the district
court’s denial of voluntary dismissal and Dale subsequently made clear that he would pay those
fees, the district court abused its discretion by denying Dale the ability to voluntarily dismiss his
own case.

DECISION OF THE COURT:

For the foregoing reasons, the court vacated the district court’s judgment dismissing the
case with prejudice and remanded to the district court with instructions to dismiss Plaintiffs’ case
without prejudice.

(F.N. 3) The district court issued the remainder of the rulings that Plaintiffs appeal after
denying reconsideration of Plaintiffs’ motion to dismiss.  Because we conclude that the decision
to deny reconsideration of Plaintiffs’ motion to voluntarily dismiss was error and we remand for
dismissal without prejudice, we do not address the other issues on appeal.


