
ALLEGATIONS OF MALPRACTICE AGAINST RACE TRACK VETERINARIAN 

AFTER NEEDLE BROKE OFF IN HORSE’S JUGULAR VEIN WHILE DRAWING 

A BLOOD SAMPLE AND VETERINARIAN ABANDONED TREATMENT 

OF THAT HORSE TO FINISH DRAWING BLOOD SAMPLES FROM 25 

ADDITIONAL HORSES FOR PRE-RACE SAMPLING.

Restrepo v. State of New York, 550 N.Y.S. 2d 536 (Ct. Cl. N. Y. 1989)

BASIS OF THE COMPLAINT:

Restrepo’s filly was one of 25-30 horses scheduled to run at Aqueduct Race Track in Queens
New, York.  Pursuant to rules of the New York State Racing and Wagering Board, all horses running
at New York tracks are required to have pre-race blood tests for illegal drugs or medicines.  Dr.
Ahearne, the veterinarian employed by the Board for the testing would draw blood samples from the
jugular vein of each horse.  During the process of drawing blood from Restrepo’s horse the two-inch
needle broke off in the vein for no apparent reason.  The veterinarian could feel the needle under the
skin, but because he had no surgical equipment and had to complete the other blood tests, he circled
the spot where the needle could be felt with a green marker and told the groom to arrange for another
veterinarian to treat her.

Several hours later Dr. Brewer examined the horse but was unable to locate the needle.  He
arranged for the horse to be transported to the University of Pennsylvania School of Veterinary
Medicine about two weeks after the needle was broken off.  X-rays revealed that the needle was
located in an inoperable area of the horse’s lungs.  The horse never raced again.

LEGAL PROCEEDINGS:

Restrepo brought suit against the New York State Racing and Wagering Board claiming that
Dr. Ahearne had a duty to either remove the broken needle orange for another veterinarian to treat
the horse before he left the stall.  The Board responded that there was insufficient proof that the
horse x-rayed at the University of Pennsylvania was the horse from which Dr. Ahearne drew blood
or, alternatively, there was insufficient proof that Dr. Ahearne departed from good and accepted
veterinary practice at New York race tracks.

DISCUSSION OF THE COURT:

Identity of the horse:

The Board introduced medical records and x-rays taken at the veterinary school hospital
which showed that a horse of the same name, sex, and age as Restrepo’s horse was admitted to the
hospital and was found to have a needle lodged in her lungs.  A certification of correctness by the
Business Manager of the hospital also accompanied the x-rays.  The Board conceded that the written
records were an accurate copy of whatever was on file at the hospital.  The Board objected to the
introduction of the records on the grounds that an insufficient foundation had been laid under CPLR
4518(a) and CPLR 451©.  Subsection “a” provides that admissible so long as (1) they are made in
the regular course of business, (2) at or about the time of the event recorded, and (3) that such



enterprise regularly makes such records.  The court found the records admissible under this test. 
Subsection ©  provides that hospital records, including x-rays, which are certified as correct are
admissible without further foundation.  The Board objected to the applicability of that subsection
because the term “hospital” was defined as a place for the treatment of human diseases.  That
interpretation was rejected by the court for both technical and policy reasons.  The Board further
objected to the admissibility of the records because the identification tattoo of the horse was omitted
from the record.  The court reasoned that once a foundation had been established under CPLR 4518,
the burden of proving them false shifts to the other side.  The court found this assertion incredible
and held that the records were admissible and that the injured animal was Restrepo’s horse.

Standard of Care:

Restrepo’s expert witness testified that it was a breach of good and accepted veterinary care
anywhere to abandon an animal in the condition of Restrepo’s horse without either removing the
needle fragment or clamping it to keep it from migrating.  The Board argues that the “locality rule”
prevents the admissibility of the expert’s opinion because her experience was confined to Delaware,
Pennsylvania, and New Jersey race tracks.  The court stated that the locality rule was designed to
protect small-town physicians from charges that they failed to exercise big-city expertise which they
would not have.  However, where a defendant is part of a professional community, he or she is
bound by the possibly higher standard not withstanding such association extends beyond the
defendant’s geographical locality or even state lines.  Without evidence that the level of expertise
being practice dat race tracks in New York is less than that at race tracks in Pennsylvania, Delaware,
and Jew Jersey, the court declines to apply a lesser standard.  Moreover, where the “very nature of
the acts complained of bespeaks improper treatment and malpractice” a prima fascie case may be
established without the necessity of offering expert evidence to that effect.  No expert is needed to
explain that a veterinarian does not abandon a stricken animal without making satisfactory
arrangements for its care.

The expert witness for the Board, a veterinarian who had been exclusively teaching
anesthesiology for twenty years at New York veterinary and non-veterinary medical schools, opined
that as a track veterinarian Dr. Ahearne was ethically prohibited from operating on the horse and
carried no surgical equipment with him while conducting blood tests.  With respect to the
abandonment issue the Board expert also stated that Dr. Ahearne had to weigh the risk to the horse
against the inconvenience to the public that possibly delaying the races scheduled for that day would
entail, so that his decision was a mere error in Professional judgment and no liability obtains.  The
court agreed that mere errors of choice between conflicting acceptable alternative treatments are not
actionable, all alternatives weighed must be in the best interest of the patient.  In this case the
decision whether or not to treat the horse was not based on her best interests but on whether the
public interest in having the races start on time outweighed her health.  The court found this decision
unreasonable and inhumane.  There appeared to be no reason why the doctor could not have sent for
a hemostat to clamp the needle in place to prevent migration until it could be removed.

Alternatively, even if the public interest of having the races start on time outweighed the
doctor’s obligations to the horse, the consequence was that Restrepo’s property was invaded and
rendered worthless for the common good, which is a de facto taking requiring compensation under
the 5th Amendment of the U.S. Constitution.

In conclusion the court found the defendants guilty of veterinary malpractice in the handling



of the horse or, to the extent that they reasonably put the public interest above her care, that they
effected a de facto taking.  In either case, the horse was rendered worthless and Restrepo is entitled
to damages.


