
For decades, design professionals have had to manage the process of submitting designs to the public 
agencies for approval of the project. The process is one that requires expertise and an understanding 
of the specific planning and permitting departments. Planning approval involves not just the local 
planning department, but sometimes, subsequent approvals by the city council when master plans 
are approved but require changes for approval of the project. Here, delays are not only typical, but 
expected. The design professional’s job is a careful dance through a myriad of rules, regulations and 
road blocks. Nowadays, with the decrease in funding for planning and building departments and the 
increased pressure on local city officials to provide services, the process for obtaining approvals is 
becoming more difficult, resulting in delays. Design professionals working for developers, businesses 
and even homeowners are experiencing claims, because time is money. Delays cost money and 
owners look for someone to blame. These claims are often driven by contractor change orders for 
extended overhead, increased labor and material costs.  Additionally, delays cause owners to have 
increased financing costs, lost revenue and lost tax credits for funding certain types of projects. 
Altogether, the pressure is placed on the design professional to deliver, often while being blamed for 
issues out of their control. Planning departments are limiting their hours. City governments are getting 
pressure from constituents to limit growth. Delays within a public agency come from different sources 
and are even more difficult to anticipate. However, below are suggestions to manage this risk and 
avoid claims for delay.

Manage Client Expectations
Understanding the problem allows us the opportunity to advise and potentially manage the client’s 
expectations early in the process. A consistent comment heard from owners in delay cases is that 
they were surprised by the delay and additional costs. The surprise is the trigger that creates a 
negative reaction from owners. If the design professional meets with the owners and represents that 
the process will take a few weeks or months, then the owners have this expectation set in their mind. 
The expectation is what will drive a series of decisions and schedules, which for business minded 
people are the key to a successful project. With “time is money” always driving the schedules, owners 
will place unrealistic deadlines on design professionals to complete work. Design professionals need 
to stand up against owners who think Rome could actually be built in a day. All too often, in an attempt 
to please their clients, design professionals will agree to unrealistic deadlines.  Design professionals 

WHEN THINGS DON’T GO AS PLANNED: 
How To Manage Planning and Permitting Delays
By Bruce N. Furukawa 

Great American Professional Liability

Design Professional –  
Risk Management Resource
Winter 2018



have to manage these expectations by presenting realistic timeframes for deliverables and obtaining approvals. 
The design professional’s role as an advisor in the process requires this and if the design professional agrees 
with unrealistic timeframes, then the design professional becomes the target when things go wrong. 
Design professionals know that planning and permitting departments do not always review and approve at 
the same speed, and it further depends on who is reviewing the plans. With budgetary cuts and the boom 
in construction projects, approvals are even slower than in the past. In this environment design professionals 
must manage client expectations; explain the overall process, explain how approvals fit in the schedules and 
last but not least, the very real possibility that approvals are not obtained in the first review. The expertise and 
specific knowledge of the local planning and building departments will be crucial here. Relationships matter, 
and unfamiliar design professionals risk the possibility that their project does not expeditiously pass through 
planning. This can lead to delays and the owner’s expectations of maintaining their schedule are lost.

Document, Document, Document
Disasters have a way of focusing attention on the problem. When delays hit and costs increase, owners have 
a hard time recalling what was said or recall statements made under entirely different circumstances. The 
defense of these claims is dependent on good documentation. The lack of documentation is often what drives 
the claim spiraling downward. Documentation after the delay is suspect and unreliable. Contemporaneous 
documentation before the delay is what will set the record straight. It is a snapshot of the moment, and the most 
reliable from an evidentiary standpoint. 

The first contact with the client often involves the submission of a proposal. The proposal typically contains a 
schedule for completion of the services. The proposal is where expectations are set, if the schedules in the 
proposal are not met, owners lose trust. TBA is a great place holder, but at some point, it has to be determined 
what that means. Document and agreed upon and realistic schedule, with a realistic timeframe for approvals. 
After the contracts are signed and during the process of obtaining approvals, the design professional should 
create documentation for the file in the form of emails with updates on timing and memorializing conversations 
with the owner in meeting minutes. When something goes wrong or there is a delay in the approval process, 
design professionals need to update the owners. An experienced design professional can also offer opportunities 
to expedite the process. For instance, in the case of obtaining special approvals for hospitals or public schools, 
in certain circumstances, there are over the counter approvals, which significantly increase approval processing 
time. 

Contractual Clauses
Another useful, and often crucial, method to manage planning and permitting delays is to include clauses 
in the contract that set expectations for the owner. For example, the Standard of Care clause is a reminder 
to the owner that the design professional is providing services in a manner that is usual and customary for 
professionals practicing in the same jurisdiction and under the same circumstances. Owners need to be aware 
that planning and permitting in Kansas may not be the same as in California. This clause sets the tone that the 
services are provided under local constraints and conditions. Contract clauses that confirm the understanding 
that the design process is not a perfect process and interpretations of code by local jurisdictions could cause 
the designs to be rejected are also helpful in this situation.

Subject to the advice of counsel, you might also want to consider proposing the following contractual clause 
establishing a joint understanding: 
 “The [Owner] agrees that the [Design Professional] is not responsible for damages arising directly or  
 indirectly from any delays for causes beyond the [Design Professional]’s control. For purposes of this  
 Agreement, such causes include, but are not limited to, strikes or other labor disputes; severe weather  
 disruptions or other natural disasters or acts of God; fires, riots, war or other emergencies; failure of any  
 government agency to act in timely manner; failure of performance by the [Owner] or the [Owner]’s  
 contractors or consultants; or discovery of any hazardous substances or differing site conditions.”



Finally, exculpatory clauses such as a waiver of consequential damages could at least limit the liability associated 
with delays. Typical damage claims for delay involve consequential damages, such as loss of use, loss of profits, 
loss of income, loss of reputation, unrealized savings or diminution of property value. A waiver of consequential 
damages could significantly reduce any delay claim against the design professional and focus the owner on direct 
costs.

Final Thoughts
Help your clients understand the potential for local government approval delays by managing their expectations 
and allow them the opportunity to plan accordingly. Memorializing these understandings will keep everyone in 
check. Incorporate these concepts into your contract. The solution to the problem of managing planning and 
permitting delays is not simple. It is fluid and requires thoughtfulness and always keep in mind that clients hate 
surprises. 
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