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Witnessing an Arrest 
Has a Lifelong Impact

Film by Echoes of Incarceration

http://www.youtube.com/watch?v=Y0z__fZV1Xw
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Safeguarding Children: Search Warrants
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● Recommend that officers look for indications of the presence of children 
during pre-planning.

● Inquire if the search can be done when children are not present.
● Work with law enforcement to develop protocols to keep family pets 

safe during the search.
__________________________

Encourage law enforcement to do the following: 
● Ask the person being arrested whether they are responsible for children.
● Avoid questioning or handcuffing a parent in front of the child.
● Wait to search the child’s room when the child is not present.
● Arrange for translation service. Children should not translate.
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The majority of children 
of incarcerated parents 
do not become 
incarcerated

Source: Wakefield and Wildeman (2013); Conway and Jones (2016)
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Words Matter
Think about how a child may 
feel when words like “offender” 
and “felon” are used 



Informed Decision Making through the CJ Continuum 
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Family Responsibility Statements (FRS’s) discuss 
an individual’s familial responsibilities and how 
various plea or sentencing options would affect his 
or her ability to meet these responsibilities.

• Courts: Consider sentencing option that is least 
harmful to children such as an ATI when 
appropriate. 

• DOCCS: Guide placement and programming 
decisions 

• Parole & Probation decisions and requirements



Considering Children: Family Responsibility Statements
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PSI Social Circumstances 

● Parenting role and responsibilities
● Age, special needs, and where child lives  
● Who can care for the children in the parent’s absence
● How a sentence may influence the family’s ability to provide 

economic support and stability for the child
● Information about DSS or family court involvement and how 

incarceration potentially affects parental rights 

NYS Office of Probation and Correctional Alternatives best practice 
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● How are the defendant’s parenting responsibilities affected by the current legal 
situation?

● What is the expected impact of sentencing options on the defendant’s minor children 
and family? 

● Is there a diversion or alternative to incarceration (ATI) program, probation, or other 
sentencing option that could keep the family intact so that the defendant is able to fulfill 
his or her parenting responsibilities, or would minimize the length of separation? 

● Will a separation affect the defendant’s parental rights?

Considering Potential Impact of Sentencing Options
May be included in the Evaluative Analysis section of the Investigative Report based on 
the facts presented in the investigation. May include, but is not limited to the following:  



Considering the Needs of Children
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• When appropriate, support the use of summonses or appearance 
tickets.

• Consider options that do not automatically exclude people based 
on categories of crime - use discretion based on the individual. 

• Diversion/Deferred Sentencing. 

• Consider ATIs for Felony Violent Charges (Drew House, NYC)

• Support diversion and treatment programs that can keep families 
together, as alternatives to incarceration.
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Visiting Basics

• Child-friendly visiting at some facilities

• Hospitality Centers

• Family Reunion Program (trailer visits) 

• Contact vs Non-Contact

• Jail vs. Prison 

Advocate for child-friendly visiting practices
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Children Need Support Before, During, 
and After Visits

• Children may struggle before or after a visit, which is 
an appropriate response

• Provide supportive space for children

• Osborne offers free video visits at our sites with 10 
NYS prisons

• Rikers offers free online video visits

• Video should supplement in-person visits
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• History of abuse or neglect 

• Visiting Orders/Orders or Protection

• Child’s wishes–ask in a supportive nonjudgmental way

• Developmental level of child

• Prior relationship between parent and child

• Clinical considerations

• What supports does the incarcerated parent need–are 
supports available at the facility 

• Transportation challenges 

• Situations change–ongoing assessment is critical

“Agency and district caseworkers are to make suitable 
arrangements with a correctional facility…for the parent 
to visit with the child within the facility…unless such 
visiting would be harmful to the child.” 

Source: Chapter 113 of the Laws of 2010, signed into law on 
June 15th, 2010. See 11-OCFS-ADM-07, pg. 4 

Visiting: What is in the best interest 
of the child?
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Visits Can Promote Children’s 
Wellbeing

• Maintains, strengthens, or builds attachment

• Healing and reduces trauma

• Reassures child that parent is okay

• Dispels fears

• Less emotional distress and problematic behaviors

• Provides context for important conversations
As a child or youth in foster care in the State 
of New York, I have the right: To visit with 
my birth or adoptive parents, unless the 
court or agency has determined that it is 
not in my best interest or my parents’ 
rights have been ended or given up.
-OCFS issued Bill Of Rights For Children And Youth In Foster Care: OCFS-2132
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Proximity: N.Y. Correct. Law § 72-C Effective December 2021

• Upon request, NYS DOCCS must place an 
incarcerated parent/caregiver of minor children in 
the prison closest to their children that meets their 
security and programming needs

• Incarcerated Parent must request transfer

• Family or agency will receive a letter from DOCCS: 

■ elicit information to determine suitability for “best 
interest of child.

■ confirm that the child will visit if the parent is 
moved to the new facility

• Contact ORC at x4000 to initiate/follow-up
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Bedford Hills Children and Parenting Centers 

• Child-friendly visiting

• Nursery and child care center

• Parent Center: parenting 
skills and advocacy

• Contact Hour Children at 
718.433.4724

• Children’s Centers at some 
men’s facilities 



Parents Face Barriers to Parenting
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● Contact the Offender Rehabilitation Counselor to schedule a phone call with the parent (x4000)

● Schedule video Family Court appearances when in-person appearances are not possible

● Case planner can request that DOC/DOCCS schedule a phone call for parent to participate in Family 

Team Conferences and Service Plan Reviews

● Parents don’t always receive mail or are able to hold onto important papers 

● Programming is limited and may not be readily available, especially since COVID. 

● Parents access to phone is limited and costly 

“I didn’t hear from my lawyer before the 
video hearing. I felt so unprepared. I didn’t 
know what was going on.”

“I felt invisible. I wasn’t sure when I 
could talk. Then hearing was over. I 
never got to say anything.” 



Determining Whether a TPR 
Filing Exception is Warranted
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● Chapter 113 of the Laws of 2010 amended New York Social 
Service Law, SSL § 384-b (3)(l) to provide when a parent is 
incarcerated or in a residential substance abuse treatment 
program, agencies DO NOT have to file for TPR when the 
child is in care for 15 of the last 22 months if certain 
criteria are met. Or,  prior incarceration or participation in a 
residential substance abuse treatment program was a 
significant factor for child being in care for 15 of the last 22 
months.

● Chapter 113 amended SSL §384-b(7), the definition of 
Permanent Neglect to require Court to take into account 
the special circumstances facing incarcerated parents 
when determining permanent neglect



Enhanced Diligent Efforts for Agencies
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Agency must inform parent about

• parent’s rights and responsibilities 

• family visiting services

• rehabilitative services that can help build 
relationships during and after incarceration

See 11-OCFS-ADM-07 



Enhanced Diligent Efforts for Agencies
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• Family Assessment and Service Plan (FASP) 
must reflect challenges facing parent because 
of incarceration or participating in a residential 
substance abuse treatment program.

• Must engage parent in creating and reviewing 
service plan and participating in the service 
plan review (SPR), including using technology  
(unless parental rights are terminated or 
surrendered)

See 11-OCFS-ADM-07 



Demonstrating a Meaningful Role: consider visiting, 
communication, and programming barriers
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• Must be currently incarcerated or in a residential substance abuse treatment program
• Or prior incarceration or participation in a residential substance abuse treatment program was a significant 

factor for child being in care for 15 out of the past 22 months. 

TYPES OF EVIDENCE [see SSL § 384-b (3)(l)(v)]
• efforts by parent to communicate and build relationship with child such as letters, telephone calls, visits, 

participation in planning, and other forms of communication with the child
• efforts by parent to work with the court, AFC, parent’s attorney, foster care agency or service providers to 

meet legal responsibilities 
• foster care agency determination that continued involvement of the parent in the child’s life is in the child’s 

best interest

SOURCES OF EVIDENCE 
• Parent, child (if practical), child and parent’s  lawyers, foster care agency 
• other organizations/individuals providing services to the parent 
• individuals who play important role in child’s life. 

See 11-OCFS-ADM-07 



Demonstrating a Meaningful Role
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When determining whether the parent’s continued involvement in the child’s life is in the best interests of the 
child, consider the following:

• whether the parent was the child’s primary caregiver prior to the child’s placement 
• parent’s role in the child’s life prior to the parent’s incarceration or residential substance abuse treatment
• parent’s current role in the child’s life
• age of the child at the time of the child’s placement
• length of the parent’s period of incarceration or residential treatment
• length of time the child has been in foster care
• child’s primary attachment
• special needs or vulnerabilities of the child
• whether the parent has addressed safety concerns, if any.

The parent/child assessment and best interests determination must be documented in the FASP, and all efforts 
made to reach the permanency goal of the child must be documented in the case record.

See 11-OCFS-ADM-07 
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Temporary Care and Custody Agreement for non-
Parent Caregivers

• Parental Appointment of Your Child’s Caregiver for 30 days or 
less 

• Parental Appointment of Your Child’s Caregiver for 12 months or 
less (notary)



Contact Us 
nyinitiative@osborneny.org   

Q & A 



FRS Best Practice Highlights
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● Some U.S. Districts Courts include information about parenting responsibilities in reports 
submitted to the court for well over a decade. 

● San Francisco began using FRS as part of their Family Focused Probation Initiative (2010)
● Oregon: established the Family Sentencing Alternative Pilot Program (FSAPP) – a 

community program in which eligible non-violent primary parents facing prison sentences 
are able to continue their parenting role by being diverted from prison and participating in 
intensive supervision, treatment, and programs geared toward parenting and families. 

● New York State Office of Probation and Correctional Alternatives 



Washington State Considers Children
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Washington State, 2010 Law 
● The Family and Offender Sentencing Alternative (FOSA) is a judicial sentencing option 

that provides Judges the option to waive a sentence within the standard sentence range and 
impose 12 months of community custody along with conditions for treatment and 
programming for eligible individuals facing a prison sentence. 

● The Community Parenting Alternative (CPA) is a prison-based option that allows the DOC 
to transfer an incarcerated individual home on electronic home monitoring for up to the last 12 
months of his or her sentence. Of the 821 total participants in both programs as of June 30, 
2019, 84% successfully completed CPA and 71 % successfully completed FOSA.



Some States Have Codified the Use of FRS
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Illinois, 2019 

● “The defendant shall have the right to present a Family Impact Statement at sentencing, which the court 
shall consider prior to imposing any sentence and may include testimony from family and community 
members, written statements, video, and documentation. Unless the court finds that the parent poses a 
significant risk to the community that outweighs the risk of harm from the parent's removal from the 
family, the court shall impose a sentence in accordance with subsection (b) that allows the parent to 
continue to care for the child or children.”

● Tennessee, 2019: allows for the family responsibilities of primary caregivers and the 
impact of sentencing options on children to be considered.

● California, 2019: establishes a new collaborative primary caregiver pretrial diversion court 

Federal

● Federal FAMILIES Act (Jayapal/Wyden)
● Federal Appropriations for states to pilot ATIs for caregivers.  
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