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November 8, 2019 

 

Richard Carey 

MassDEP, Watershed Planning Program 

8 New Bond Street 

Worcester, MA 01606 

 

Dear Mr. Carey,  

 

Charles River Watershed Association (CRWA) is pleased to provide the following comments on the proposed 

revisions to 314 CMR 4.00 Massachusetts Surface Water Quality Standards. These standards are a critical tool in 

protecting the Charles River, its tributaries, as well as all of our incredible water resources across the 

Commonwealth.  

 

First, we request that in future surface water quality update processes MassDEP begin the outreach much earlier in 

the process. We appreciate that MassDEP held stakeholder sessions prior to the release of these standards for 

public comment, however, at the time of these stakeholder sessions the state had already determine which 

standards they would update, which standards they planned to add, and the new values or methods for 

determining these standards. Stakeholders did not have an opportunity to provide general input on areas of 

deficiencies of the existing standards. While CRWA has provided such input here, we regret that it is likely to be a 

minimum of three years before the next review and update of the standards, and based on past experience this 

could also be much longer.  

 

Additionally, CRWA understands that with these extensive updates of the water quality standards the state will 

need to make similarly extensive updates to the Massachusetts Consolidated Assessment and Listing Methodology 

(CALM) Guidance Manual. As the manner in which standards are implemented is almost as important as the 

standards themselves. CRWA requests that the updated CALM be put out for public comment. We have noted a 

current discrepancy in the CALM in which the DO standard being applied to warm water fisheries is not completely 

in line with existing water quality standards. Therefore, it is critical these practices be made available for public 

review and comment.   

 

Comments on Proposed Standards by Section: 

 

4.02 Definitions 

• Propose that the definitions of “Bathing Season” and “Bathing Water” are removed. These definitions are 

relevant to the Department of Public Health regulations 105 CMR 445, not the Surface Water Quality 

Standards. Under the Surface Water Quality Standards, all waters should be protected for their designated 

uses regardless of the presence of a bathing beach or not. In the Charles River, swimming is a designated 

use. Furthermore, many popular recreational opportunities involve full and frequent submersion in the 

water including sailing, paddle boarding and wind surfing. Additionally, there are many locations along the 

river where individuals swim that are not official swimming beaches. As our climate changes and we see 

more hot days, seeing people jump into the river to cool off may become a more common occurrence. The 
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state water quality standards cannot ignore the fact that the entire Charles is designated for primary 

contact and that many individuals swim in the water.   

• Propose that the Massachusetts Wetlands Protection Act regulations pertaining to coldwater fisheries 

(WPA; 310 CMR 10.04: Definitions; Critical Areas) be referenced in the Surface Water Quality definition of 

“Cold Water.” The Wetlands Protection Act provides a different suite of protections to cold water fisheries 

than the Surface Water Quality Standards. These two regulations do interact with one another and 314 

CMR 4.00 is referenced in 310 CMR 10.04 (Definitions: both under “Critical Areas” and under “Cold Water 

Fisheries”). A reference to the WPA Definitions Section, specifically to “Critical Areas” and “Cold Water 

Fisheries” at 310 CMR 10.04 should be referenced in the Standards to make clear the regulatory 

implications beyond the Standards of this designation. 

 

4.03: Application of Standards 

• Propose that in Section 314 CMR 4.03(3), Hydrologic Conditions, MassDEP includes the period of record 

that will be used for these flow determinations. We recommend that MassDEP uses the most recent 30 

years of hydrologic record, similar to how the National Weather Service calculates “climate normals.” The 

existing caveat should remain in place for water bodies that have been severely depleted by water 

withdrawals and require other modeling techniques, surrogate flow data, or other historical data to 

estimate flows. 

• Propose that in Section 314 CMR 4.03(6), Procedures for Sampling and Analyses, MassDEP clarifies what is 

intended by the use of “greater applicability” for the new or modified procedure that MassDEP would 

approve as a preferred alternative to a promulgated method. 

 

4.05 Classes and Criteria  

Bacteria 

• The proposed bacteria criteria specify time periods for averaging data but not the number of samples 

included. A GM or STV based on one sample will produce a completely different result than a GM or STV 

based on 5 samples. By not requiring a minimum number of samples, the proposed STV for Class A and B 

waters is essentially an increase of the single sample standard which MassDEP has purported to eliminate. 

Notably, the proposed STV for Class C waters is identical to the current single sample standard. EPA’s 2012 

Recreational Water Quality Criteria points out this concern in several places. In section 3.6.2, “The duration 

and frequency of excursion should be explicitly included in the state's WQS as it is a component of the 

WQS.” In section 3.6.5, “When identifying sampling frequency as part of a state’s monitoring plan, a state 

may consider that, typically, a larger dataset will more accurately characterize the water quality in a 

waterbody, which may result in more meaningful attainment determinations. Therefore, EPA is 

recommending that states conduct at least weekly sampling to evaluate the GM and STV over a 30-day 

period and encourages more frequent sampling at more densely populated beaches.” 

• As noted above, there is no need for the water quality standards to have a sub-class of waterways defined 

as bathing waters where higher standards will be applied, protections appropriate for bathing should be 

applied to all Class A and Class B. Note: this comment is not intended to imply that all Class A and B 

waterways should be sampled and managed in the way “beaches” are managed, but with respect to the 

water quality standards, waterways that are designed for primary contact should be assessed to support 

that use.  

 

Additional Minimum Criteria Applicable to all Surface Waters  

• CRWA requests that MassDEP develop numeric nutrient criteria. MassDEP began this effort some years ago 

and we request that it be revived. We ask that MassDEP makes a commitment to include numeric nutrient 

criteria in the Surface Water Quality Standards by 2022 at the latest. 
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• With respect to subsection e “Unlisted Pollutants; Combinations of Pollutants,” CRWA request clarity on 

the process by which MassDEP will determine and assess which discharges the agency will prevent that 

may “exceed safe exposure levels for aquatic life” or “cause adverse human health effects.” 

• CRWA requests that criteria be developed for cyanobacteria concentrations (cells/ml), aesthetics, and/or 

toxin levels (ug/L). Cyanobacteria toxins align with the proposed definition of Toxic Pollutions (Section 314 

CMR 4.02). Cyanobacteria criteria should apply to all classes of surface waters (Section 314 CMR 4.05) and 

should be developed for Aquatic Life and Human Health criteria (Tables 29a, 29b). It is important to note 

that the Massachusetts Department of Public Health already has “guidelines” for cyanobacteria. These 

“guidelines” are currently used for decision making regarding declarations of harmful cyanobacterial bloom 

advisories in Massachusetts. U.S. EPA recently came out with guidance for cyanobacteria in recreational 

waters. Given this existing and readily available information, we see no reason why cyanobacteria could 

not be incorporated into the water quality standards at this time. In practice, the MassDPH guidance is 

being used by local communities to close public beaches or issue advisories for recreational waters 

therefore the appropriate place for these guidelines is in the water quality standards. MassDEP should 

make a commitment to incorporate these criteria in the Surface Water Quality Standards by 2022 at the 

latest.  

• CRWA requests that criteria be developed for Per- and polyfluoroalkyl substances (PFAS). A timely and 

comprehensive approach is needed to manage the threat posed by PFAS to public health and the 

environment. As known or suspected carcinogens, mutagens and endocrine disruptors in humans, there is 

reason to believe that chemicals in the PFAS family may have similar effects on aquatic wildlife as well. 

MassDEP should make a commitment to incorporate these criteria in the Surface Water Quality Standards 

by 2022 at the latest. 

 

4.06: Basin Classification 

• CRWA requests that in Section 314 CMR 4.06 (2), MassDEP clarifies the process by which a waterbody can 

be nominated as an Outstanding Resource Water. The Standards state that “An application to nominate a 

waterbody as an Outstanding Resource Water must be submitted in accordance with the applicable 

Department application procedures and requirements.” However, nowhere in the document is it made 

clear what procedures and requirements an individual must follow to nominate a waterbody. MassDEP 

should and must clarify this process. 

 

Table 5: Charles River Basin  

• CRWA supports the listing of Shepards Brook with a Coldwater qualifier 

• CRWA request the other 8 Coldwater Fishery Resources identified in the Charles Basin by MassWildlife 

(Stony Brook, Cherry Brook, Seaverns Brook, Noanet Brook, Trout Brook, Dix Brook, Miscoe Brook, and 

Unnamed Tributary (UNT) to Rosemary Brook) also be listed with a Coldwater qualifier. If these are not 

added to the table, please reply to this comment with an explanation of why each water body was not 

added.  

• According to the fact sheet, Mass Wildlife identified about 300 streams that met the criteria for cold water 

designation but not all are included in the water quality standards. CRWA requests that MassDEP makes 

reference to the full list of proposed Coldwater Fisheries Resources (CFR’S) as presented by the 

Massachusetts Division of Fisheries and Wildlife (DFW). While we support MassDEP’s decision to include 

153 Cold Water Designations in an effort to better align with DFW’s CFR’s, it is concerning that nearly half 

of the proposed CFR’s will not be recognized by MassDEP with a Cold Water Designation. We ask that 

MassDEP revisits the full list and appropriately incorporates all of the identified CFR’s. 

• The fact sheet says that Mass Wildlife-designated cold water streams that are not designated by DEP are 

still protected as “existing uses,” which are informally tracked - this is vague and unclear, at the very least 

these should be formally tracked and tracking should be made public. 
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• CRWA requests that MassDEP remove the CSO qualifier for the Lower Charles River Basin. CSOs are 

permitting in this section of the river based on a water quality variance that must be renewed on a regular 

cycle. It is not clear that the standards will be updated on the same cycle, therefore the standards 

presupposes the permanence of CSOs in this section of the river. Alternatively, the qualifier should include 

the end date of the water quality variance.    

 

Table 28: Site Specific Criteria  

• CRWA requests a site-specific criteria be added for Charles River Basin for Total Phosphorous and /or 

Chlorophyll-a based on the Charles River watershed Nutrient TMDLs to ensure the TMDLs are be 

implemented as intended. 

• CRWA request MassDEP update Copper site-specific criteria for the Charles River Basin based on the EPA’s 

Biotic Ligand Model (BLM). Specifically we request that MassDEP calculate how the BLM method compares 

to the current site-specific criteria based on the hardness-dependent equations and make those 

calculations and input data available for public review.  

• CRWA supports the inclusion of site specific criteria for other water bodies where TMDLs have been 

completed, notably nutrient criteria on Cape Cod, and we request that site specific criteria be applied to all 

water bodies subject to final TMDLs and that this be a standard MassDEP practice.  

 

Table 29a: Aquatic Life Criteria  

Aluminum (also in Table 29a, Appendix A) 

• CRWA requests any Aluminum data collected by MassDEP in the Charles River Basin to evaluate the new 

standards. 

• CRWA is concerned that the change from 87 ug/L to 390 ug/L for the Chronic Criteria and change from 750 

ug/L to 970 ug/L jeopardizes the health of aquatic life. Without the ability to see the underlying data and 

calculations that lead to this change, we cannot fully assess this change and request that the existing 

standard stay in place until the underlying data is made public.  

• Furthermore, as the data has not been made public it is not evident why the Charles, Mystic and Neponset 

rivers don’t have distinct criteria and whether this is appropriate or not.  

• CRWA supports the inclusion of criteria that are more protective of threatened and endangered species 

 

Ammonia 

• CRWA requests clarification of the sample frequency and averaging period of pH and temperature data for 

a given water body to calculate the ammonia standard. 

• Recommend MassDEP develops minimum standard criteria for ammonia in the absence of adequate pH 

and temperature data, especially where receiving basins are known to be impaired for nitrogen, or for 

rivers that discharged to marine water with high nitrogen loading.  

• We support higher projections for waters with sensitive species.  

 

Copper 

• CRWA applauds MassDEP for inclusion of EPA’s Biotic Ligand Model (BLM) and default use of BLM when 

both hardness-dependent and BLM criteria are able to be calculated. 

• Recommend MassDEP prioritizes data collection of parameters required for BLM so it can be implemented. 

• Site specific criteria need to be updated on a regular basis.  

 

CRWA further propose that MassDEP exercises its discretion to designate special resource waters (SRWs) in 

Massachusetts. At this time, it appears that no waters in the Commonwealth have been assigned that designation. 

Several waters would appear to meet the standards for such a designation. For example, federally designated Wild 

and Scenic portions of rivers could be recognized as SRWs. 
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Finally, CRWA propose that MassDEP includes language in the Standards describing the agency’s longstanding 

practice of considering related state regulations in addition to the Standards when issuing Water Quality 

Certifications. Given the recent attacks on state and tribal authority as proposed by the EPA in the Section 401 

regulations, it is paramount that MassDEP’s practices are clarified and it is made evident the critical need for state 

review when issuing Water Quality Certifications. 

 

If you have any questions about our comments, please follow up. We look forward to seeing MassDEP’s response 

to comments.  

 

Sincerely,  

 
Julie Dyer Wood 

Deputy Director 

Charles River Watershed Association 


