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Agency: 
Department of Labor (DOL), Wage and Hour Division (WHD). 
 
Subject: 
Rescission of Final Rule Regarding Joint Employer Status under the Fair Labor Standards Act (FLSA). 
 
Action: 
Final rule. 
 
Summary: 
The Wage and Hour Division (WHD) has published a final rule formally rescinding the Trump Administration’s January 
16, 2020 final rule updating its interpretation of “joint employer status” under section 3(d) of the Fair Labor Standards 
Act (FLSA) (hereinafter, the January 2020 Rule).  You received a related Federal Register Alert© on March 12, 2021 
when the Biden-era WHD proposed this rescission. 
 
The January 2020 Rule took effect on March 16, 2020.  On September 8, 2020, the U.S. District Court for the Southern 
District of New York in the New York, et al. v. Scalia vacated most of January 2020 Rule, stating that it was contrary to 
the FLSA and was “arbitrary and capricious” due to its failure to explain why WHD had deviated from all prior guidance 
or adequately consider the effect of the rule on workers.  An appeal of this decision is currently pending before the 
Second Circuit Court of Appeals, although the Biden Administration will now likely seek dismissal of the case given that 
the January 2020 Rule is being rescinded. 
 
WHD now notes that “state officials, members of Congress, labor unions, social justice organizations, worker advocacy 
groups, and individual commenters” supported the agency’s March 12, 2021 proposal to rescind the rule.  These 
commenters supported the rescission of the rule predominantly on the basis that the rule improperly narrowed the test for 
joint employer status and conflicted with decades of agency interpretation, the text of the FLSA, and Congressional 
intent.  On the other hand, WHD observes that “various trade associations, business advocacy organizations, law firms, 
and [other] individual commenters” opposed the proposed rescission of the January 2020 Rule primarily on the grounds 
that the rule provided a “clearer, common-sense standard for determining joint employer status.”  Having considered 
these comments, WHD is moving forward with the rescission of the January 2020 Rule because: (1) the rule was 
“inconsistent with the FLSA’s test and purpose”; and (2) the rule’s analysis had never before been applied by WHD, was 
different from the analyses applied by every court to have considered the issue prior to the rule’s issuance, and has 
generally not been adopted by courts. 
 
In rescinding the Trump Administration’s January 2020 Rule, WHD highlights a number of issues with the rule that 
warrant its decision.  In particular, WHD observes that the statutory analysis and four-factor balancing test for joint 
employment under the final rule is different from the analyses and tests applied by every court to have considered joint 
employer questions prior to the rule’s issuance, as well as WHD’s previous enforcement approach.  This includes the 
rule’s assertion that the FLSA’s definition of “employer” in section 3(d) is the sole textual basis under the FLSA for 
determining joint employment.  WHD states that a textual analysis based only on section 3(d) may ignore the FLSA’s 
other relevant statutory definitions and may needlessly bifurcate the analysis.  Additionally, WHD argues that section 
3(d) may not easily encompass all scenarios in which joint employment may arise, noting that multiple employers may 
simultaneously “suffer or permit” an employee to work and could thus be joint employers under section 3(g) of the 
FLSA without one working “in the interest of an employer” under section 3(d).   
 
In addition, WHD agrees with commenters that the January 2020 Rule’s four-factor test is “unduly narrow” because its 
exclusive focus on control (and specifically, its mandate for an actual exercise of control) was not the most appropriate 
standard for joint employment scenarios in view of the FLSA and case law.  Although the specific factors may vary, 
WHD observes that all courts consistently use a “totality-of-the-circumstances” economic realities approach to determine 
the scope of joint employment under the FLSA.  Moreover, WHD states that it is “well-settled” that Congress rejected 
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the common law control standard for employment in enacting the FLSA.  While the agency appreciates employers’ 
desire for clarity and certainty regarding compliance under the FLSA, WHD states that the January 2020 Rule’s test 
(including the requirement for the actual exercise of control) conflicted with Congressional intent and the tests used from 
every circuit and was therefore likely to create additional uncertainty. 
 
WHD goes on to note that since the January 2020 Rule was issued, courts have declined to adopt its joint employment 
analysis, suggesting that rescinding the rule will not be disruptive.  Among other things, WHD states that the rule has not 
significantly affected judicial analysis of FLSA joint employment cases and rescinding the rule could potentially 
alleviate any confusion over the joint employment standard applied by courts.  In addition, WHD does not believe that 
rescinding the January 2020 Rule would be disruptive to the agency given that it has not issued subregulatory guidance 
that would need to be withdrawn or modified as a result of the rescission.  For these reasons, WHD asserts that rescission 
of the rule will have “little effect” on courts’ and WHD’s analyses in FLSA joint employment cases. 
 
With respect to effects on employees, WHD states that it shares commenters’ concerns that January 2020 Rule would 
incentivize companies to expand their use of temporary staffing agencies, contractors, and subcontractors rather than 
employing workers directly.  These commenters identified particular industries that have experienced especially high 
growth in outsourcing and subcontracting, including construction.  Moreover, other commenters emphasized the 
importance that joint employment liability plays in the recovery of back wages.  WHD specifically notes that the UBC 
(among other commenters) reported having observed numerous cases in the construction industry where a subcontractor 
labor broker disappears or refuses to pay, and the next tier contractor denies responsibility, leaving workers without 
pay.  Upon consideration of this feedback, WHD concludes that the January 2020 rule did not satisfactorily consider 
costs to employees.  WHD now believes that the January 2020 Rule would have made it more difficult for workers to 
collect back wages owed and incentivized workplace fissuring, which are serious concerns that may have a 
disproportionate impact on low-wage and vulnerable workers.  As a result, WHD states that rescinding the rule could 
help protect the well-being and economic security of workers in low-wage industries, many of whom are immigrants, 
people of color, and women, because FLSA violations are more severe and widespread in low-wage labor markets. 
 
Regarding effects to other stakeholders, WHD acknowledges that most commenters opposed to the rescission of the 
January 2020 Rule emphasized the importance of clarity and predictability to the business community.  However, WHD 
generally believes that the impact of rescission on the business community and other stakeholders will not be substantial 
because the rule has not been widely adopted by the courts.  Furthermore, WHD reiterates its belief that the rule should 
be rescinded because it was inconsistent with the text and purpose of the FLSA.  WHD specifically addresses commenter 
concerns regarding how the rescission of the January 2020 rule would affect the construction industry, including 
concerns that: (1) standard construction methods require project owners and/or prime contractors to exercise routine 
control over a worksite in ways that indirectly affect many employees’ terms and conditions of employment; and (2) the 
uncertainty faced by home builders in particular due to their reliance on subcontractors could make costs less 
predictable, which could increase the cost of new homes.  In response, WHD emphasizes that because the January 2020 
Rule was not adopted in most jurisdictions, the agency does not expect that the rule’s rescission will significantly 
increase uncertainty or impose substantial new costs, including in the construction industry.  In addition, current court 
precedent requires consideration of a variety of factors before a company can be held liable as a joint employer, meaning 
that a single factor standing alone (like supervision of a worksite) would likely not be enough to establish joint employer 
liability.  Furthermore, WHD highlights commenter concerns that that subcontractors’ failure to pay wages owed is a 
particular problem in the construction industry.  As a result, WHD states that rescinding the rule will further incentivize 
project managers to select and monitor subcontractors with an emphasis on ensuring compliance with the FLSA.  The 
agency concludes that such a result is beneficial to workers and promotes compliance with the FLSA, helping to ensure a 
level playing field for responsible employers. 
 
Deadline: 
This final rule rescinding the January 2020 Rule is effective September 28, 2021. 
 



  
 

© Siff & Associates, PLLC 

FEDERAL REGISTER ALERT© 

July 30, 2021 

Relevance: 
This final rule is of interest to the extent it formally rescinds the Trump Administration’s revisions to WHD’s regulations 
governing joint employment under the FLSA that made it harder to holder higher level contractors liable for 
misclassification and other violations of law by lower-tier subcontractors and labor brokers. 
 
Recommended Action: 
Ensure that your members and contractor partners are aware that WHD has published this final rule rescinding the 
Trump Administration’s joint employer rule. 
 
Agency Contact: 
Amy DeBisschop, WHD at (202) 693 – 0406. 
 
To Discuss Further: 
Contact Andrew Siff at (202) 457 – 7756 or AMS@scllaw.com.  
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