
 
 

 

MEMORANDUM 

 

 

TO:  Mark O’Connell, Executive Director 

  Kyle Christianson, Director of Government Affairs 

  Wisconsin Counties Association 

   

FROM: Andrew T. Phillips, Bennett J. Conard and Rebecca J. Roeker 

  von Briesen & Roper, s.c. 

 

RE: Quarantine, Enforcement and Disclosure Questions During Public Health 

Emergency 

 

DATE: March 20, 2020 

              

BACKGROUND 

 

Wisconsin counties are confronting specific questions in light of counties’ statutory obligations to 

enforce both state and local orders relating to the COVID-19 pandemic.  This Memorandum will 

address the following specific issues: (1) isolation and quarantine patients of COVID-19; (2) a 

county’s ability to enforce public health orders and the use of law enforcement; and (3) privacy 

considerations and whether a county may disclose patient information to EMS and other first-

responders.       

 

ANALYSIS 

 

A. Local Health Officer – Summary of Statutory Authority, Duties and Power 

 

1. General Overview 

 

Every county is required to establish a county health department1 responsible for providing and 

administering certain health and welfare programs within the county.2  In addition, counties must 

appoint a local health officer (referred to herein as a “Local Health Officer”).  A county health 

department’s jurisdiction (and, therefore, a county’s Local Health Officer’s jurisdiction) extends 

to the entire area represented by the county board.3  In addition to ongoing duties and 

responsibilities for managing the county health department, Local Health Officers are vested with 

certain powers to curtail the spread of communicable diseases under Wis. Stat. Ch. 252.  One of 

                                                 
1 Counties may establish single county health departments or establish multi-county health departments in conjunction 

with other counties.  Wis. Stat. § 251.02(3).  Further, there are also circumstances in which counties may form a city-

county health department.  Wis. Stat. § 251.02(1m).   
2 Wis. Stat. § 251.02.   
3 Wis. Stat. § 251.08. 
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the powers granted to Local Health Officers is the authority to order isolation or quarantine of 

people or groups of people in order to stop the spread of a communicable disease.   

 

2. Statutory Analysis of a Local Health Official’s Authority to Isolate and 

Quarantine.  

  

i. Obligation to Isolate, Quarantine or Take Other Measures to 

Control the Spread of the Communicable Disease. 

 

Upon the occurrence of a public health emergency, the statutes grant a Local Health Officer several 

options to utilize quarantine or isolation as a means to control the spread of a communicable 

disease such as COVID-19.4  These options are triggered once the Local Health Officer completes 

a mandatory investigation to confirm any case or suspected case of a communicable disease.  A 

Public Health Officer must use all reasonable means available to complete the investigation.5   The 

Local Health Officer must also complete its investigation in a timely manner.6 

  

The specific language setting forth a Local Health Officer’s required investigation, and if a 

communicable disease is confirmed, the ability to isolate or quarantine is set forth in Wis. Stat. § 

252.06(1): 

 

If a local health officer suspects or is informed of the existence of 

any communicable disease, the officer shall at once investigate and 

make or cause such examinations to be made as are necessary. The 

diagnostic report of a physician, the notification or confirmatory 

report of a parent or caretaker of the patient, or a reasonable belief 

in the existence of a communicable disease shall require the local 

health officer immediately to quarantine, isolate, require restrictions 

or take other communicable disease control measures in the manner, 

upon the persons and for the time specified in rules promulgated by 

the department. If the local health officer is not a physician, he or 

she shall consult a physician as speedily as possible where there is 

reasonable doubt or disagreement in diagnosis and where advice is 

needed. The local health officer shall investigate evasion of the laws 

and rules concerning communicable disease and shall act to protect 

the public. 

 

                                                 
4 Wis. Stat. § 250.042(1) states that if governor declares a state of emergency related to public health under Wis. Stat. 

§ 323.10, and designates DHS the department as the lead state agency to respond to that emergency, the department 

shall act as the public health authority during the period of the state of emergency.  The DHS secretary may designate 

a local health department and local health officer as an agent of the department and confer upon the local health 

department, acting under that agency, the powers and duties of the public health authority.  This occurred in Governor 

Evers’ Executive Order #72 on March 12, 2020 (“EO 72”), which proclaimed that a public health emergency exists 

for the state and designated DHS as the lead agency to respond to the public health emergency. 
5 See Wis. Admin. Code Ch. DHS 145.05(1). 
6 Id. 
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ii. Options of Isolation or Quarantine. 

 

Once the steps noted above are completed and a communicable disease threat is identified, a Local 

Health Officer must “immediately” quarantine, isolate or take other measures to control the spread 

of the communicable disease.7  The definitions of “quarantine” and “isolation” impact a Local 

Health Officer’s decision on the measures ordered to control the spread of the communicable 

disease.  The Wisconsin Statutes and the Wisconsin Administrative Code do not specifically define 

“quarantine” and “isolation” in reference to communicable disease outbreaks.  While the terms are 

seemingly used interchangeably, guidance from the Wisconsin Department of Health Services 

(“DHS”) makes key distinctions8 that impact a Local Health Officer’s obligations.   

 

Both isolation and quarantine involve separation of a person or group of people from others in 

order to control the spread of the communicable disease.  The key difference lies in whether the 

person or group of people has been exposed or actually infected: (a) “isolation” targets those who 

have been infected, or are reasonably believed to have been infected with a communicable disease; 

and (b) “quarantine” targets those who have been exposed, or reasonably believed to have been 

exposed, but do not show symptoms.  As such, a Local Health Officer may order “isolation” for 

those with confirmed cases of COVID-19 and those exposed and believed to have been infected 

with COVID-19 (i.e., those who show symptoms).  Alternatively, a Local Health Officer may 

order “quarantine” for those exposed to COVID-19 or are believed to have been exposed to 

COVID-19 but do not show symptoms.  Isolation, on the other hand, occurs in confirmed cases of 

COVID-19 and involves far more oversight of those isolated.   

 

A Local Health Officer also has the discretion to prohibit all people except the Local Health Officer 

or his/her representatives, attending physicians and nurses, members of the clergy, the members 

of the person’s immediate family, and other people possessing a “special written permit from the 

local health officer” from contact with an isolated or quarantined person.9   Except for these 

expressly permitted individuals, all other people “are forbidden to be in direct contact with the 

patient” in isolation or quarantine.10   

 

DHS’s, and its agents, authority to isolate and quarantine are expanded if the Governor has 

declared a state of emergency related to public health and designates DHS as the State’s public 

health authority pursuant to Wis. Stat. §250.042(1).11  These restrictions include that no person, 

other than those authorized by the Local Health Officer, may enter an isolation or quarantine 

                                                 
7 See Wis. Stat. § 252.06; Wis. Admin. Code Ch. DHS 145.06. 
8 (1) “Isolation” means the separation of a person or group of people known or reasonably believed to be infected with 

a communicable disease, and potentially infectious, from those who are not infected, in order to prevent spread of the 

communicable disease; (2) “Quarantine” means the separation of a person or group of people reasonably believed to 

have been exposed to a communicable disease but not yet symptomatic, from others who have not been so exposed, 

to prevent the possible spread of the communicable disease.  See 

https://www.dhs.wisconsin.gov/dph/memos/communicable-diseases/2020-08.pdf 
9 See Wis. Stat. § 252.06(4)(a); The Governor declared a public health emergency and designated DHS as the State’s 

public health authority pursuant to EO 72.   
10 Id. 
11 See Wis. Stat. § 252.06(4)(b).   

 

https://www.dhs.wisconsin.gov/dph/memos/communicable-diseases/2020-08.pdf
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premises.12  If such unauthorized entry occurs, a person violating this restriction is subject to a fine 

not to exceed $10,000 or imprisonment not to exceed 9 months, or both.13  In addition, any person 

accessing the isolation or quarantined premises may be subject to isolation or quarantine within 

the discretion of the Local Health Officer.14 

 

iii. Enforcement of Isolation or Quarantine Orders. 

 

Questions of enforcement arise once the Local Health Officer determines whether to isolate or 

quarantine:  what if a person refuses to follow the order to isolate or quarantine?   The Wisconsin 

Statutes provide detailed isolation and quarantine guidance for outbreaks of tuberculous;15 

however, the process to be followed in cases of other outbreaks is less clear.  Fortunately, the 

statutes and administrative code provide some guidance for Local Health Officers to follow in the 

event of a communicable disease outbreak and isolation or quarantine is warranted to stop the 

spread of the disease.   

 

One action a Local Health Officer must use is the employment of “quarantine guards” to execute 

the Local Health Officer’s isolation and quarantine orders.16 A Local Health Officer “shall employ 

as many persons as are necessary to execute his or her orders and properly guard any place if 

quarantine or other restrictions on communicable disease are violated or intent to violate is 

manifested.”17  The persons shall be sworn in as quarantine guards, shall have police powers, and 

may use “all necessary means to enforce” both state laws and Local Health Officer’s orders in the 

prevention and control of communicable diseases.18  While not required under the statutes or 

administrative code, DHS guidance states that quarantine guards are usually existing law 

enforcement officers.19  This is a logical option since law enforcement officers are already sworn 

and have access to the means of enforcement. 

 

If a person refuses to comply with an isolation or quarantine order even after the assistance of 

quarantine guards, the Local Health Officer may issue a violation order to remove the person and 

confine him or her to a jail, state prison, mental health institution or other place of public 

detention.20  In the event the person becomes a danger to the health of other residents of the 

detention facility, the Local Health Officer or the health officer of that institution shall issue a 

written order for the person to be confined at a “hospital or other place of safety” to be 

provided/cared for and kept secure.21      

 

                                                 
12 See Wis. Stat. § 252.06(4)(b)1. 
13 See Wis. Stat. § 252.06(4)(b)2. 
14 See Wis. Stat. § 252.06(4)(b)3. 
15 See Wis. Stat. § 252.07; Wis. Admin. Code Ch. DHS 145.08-DHS 145.13. 
16 See Wis. Stat. § 252.06(5). 
17 Id.   
18 Id. 
19 https://www.dhs.wisconsin.gov/dph/memos/communicable-diseases/2020-13.pdf 
20 See Wis. Stat. § 252.06(6)(a). 
21 See Wis. Stat. § 252.06(6)(b). 

 

https://www.dhs.wisconsin.gov/dph/memos/communicable-diseases/2020-13.pdf
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B. Authority to Enforce Local Health Officer and DHS Orders 

DHS recently issued its Emergency Order #522 on March 17, 2020 (the “DHS Order”), in order to 

control and slow the spread of COVID-19.  The DHS Order was issued pursuant to Wis. Stat. § 

252.02(3) and placed a moratorium on mass gatherings of greater than ten (10) people.23  

Additionally, some local health officers have issued similar orders pursuant to local health officer 

authority under Wis. Stat. § 253.03(2) (“Local Orders” and, together with the DHS Order, the 

“Orders”).24  Due to the issuance of the Orders, questions have arisen as to what penalties exist for 

noncompliance with the Orders, and whether the Orders may be enforced by county sheriffs.   

1. Penalties 

Importantly, Wis. Stat. § 252.25 provides the penalties that may be imposed on any person who 

violates a public health law, including the Orders.  Specifically, Wis. Stat. § 252.25 provides that: 

Violation of law relating to health. Any person who willfully 

violates or obstructs the execution of any state statute or rule, 

county, city or village ordinance or departmental order under this 

chapter and relating to the public health, for which no other penalty 

is prescribed, shall be imprisoned for not more than 30 days or fined 

not more than $500 or both. 

There do not appear to be separate penalties elsewhere in the statutes for violation of either the 

DHS Order or the Local Orders.  Therefore, the penalties prescribed under Wis. Stat. § 252.25 

apply to such violations.  That is, a person who willfully violates any of the Orders is subject to 

imprisonment for not more than 30 days or a fine (of not more than $500) or both.25 

2. Sheriff’s Authority to Enforce Health Orders 

While Wis. Stat. ch. 252 does not provide express authority to county sheriffs or other local law 

enforcement to enforce and issue citations for violations of health orders, the authority to do so is 

implied in the sheriff’s general duties to keep and preserve the peace.  Further, as set forth in 

greater detail below, a violation of the Orders constitutes a “crime” under the Wisconsin Statutes.  

Therefore, local law enforcement officers, including county sheriffs and deputies, have authority 

to enforce and make arrests based on violations the same as any other crime under state law.   

County sheriff’s possess general authority to “keep and preserve the peace within their respective 

counties and quiet and suppress…unlawful assemblies…”  Wis. Stat. § 59.28(1).  Indeed, the 

authority to maintain law and order and preserve the peace characterize and distinguish the office 

of sheriff, and, therefore are constitutionally protected.  See e.g., Washington County v. 

                                                 
22 The full text of the order is available at:  https://evers.wi.gov/Documents/COVID19/UPDATEDOrder10People.pdf 
23 However, there are certain exemptions to this order (e.g., government facilities, healthcare facilities, retail, etc.).   
24 Note:  The more restrictive provisions of each order will generally apply. 
25 DHS also maintains that the penalties under Wis. Stat. 252.25 are applicable to anyone who willfully violates laws 

relating to the public health in general.  See DHS, Guidance for Local Health Departments (LHDs):  What to do if 

someone breaks quarantine, March 19, 2020, available at:   

https://www.dhs.wisconsin.gov/dph/memos/communicable-diseases/2020-13.pdf  

 

https://evers.wi.gov/Documents/COVID19/UPDATEDOrder10People.pdf
https://www.dhs.wisconsin.gov/dph/memos/communicable-diseases/2020-13.pdf
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Washington County Deputy Sheriff's Ass'n, 192 Wis. 2d 728, 531 N.W.2d 468 (Ct.App.1995) and 

Manitowoc County v. Local 986B, 168 Wis. 2d 819, 484 N.W.2d 534 (1992).  In general, the 

authority to keep and preserve the peace includes the authority “to issue citations, make arrests, 

and conduct other investigations that are necessary to preserve the peace within the county.  State 

v. Zivcic, 229 Wis. 2d 119, 127, 598 N.W.2d 565, 569 (Ct. App. 1999).   

 

Moreover, the violation of an Order constitutes a “crime” as that term is defined in the Wisconsin 

Criminal Code.26  A “crime” is “conduct which is prohibited by state law and punishable by fine 

or imprisonment or both.”27  Wis. Stat. § 939.12.  Importantly, the definition of “crime” under 

Wis. Stat. § 939.12 is not limited only to conduct prohibited under the Criminal Code.  State v. 

Sveum, 254 Wis. 2d 868, 876-877, 648 N.W.2d 496 (WI App 2002).  Indeed, the definition of 

crime in Wis. Stat. § 939.12 is also applicable to prohibited conduct under statutes outside of the 

Criminal Code because Wis. Stat. § 939.20 “specifically instructs that there are ‘crimes defined in 

other chapters of the statutes’ as well as those defined in the criminal code.”  Id.  (citing State v. 

Mando Enterprises, Inc., 56 Wis. 2d 801, 804, n.4, 203 N.W. 2d 64, 65, n.4 (1973)).  The 

determining factor is that the prohibited conduct is punishable both by fine and imprisonment.  Id.   

 

As set forth above, violation of a public health law, including a public health order, is prohibited 

conduct under Wis. Stat. § 252.25.  Therefore, the violation of a public health law or order is 

prohibited under state law.  Moreover, the prohibited conduct is punishable by imprisonment, fine, 

or both.  For this reason, violation of public health law meets all of the necessary elements to 

constitute a crime under Wis. Stat. § 939.12.   

 

In addition to the authority to issue a citation, law enforcement officers28 maintain arrest authority 

pursuant to Wis. Stat. § 968.07 because the violation of a public health law is a crime.  Section 

968.07 provides that: 

 

(1)  A law enforcement officer may arrest a person when: 

(a) The law enforcement officer has a warrant commanding 

that such person be arrested; or 

(b) The law enforcement officer believes, on reasonable 

grounds, that a warrant for the person's arrest has been issued 

in this state; or 

(c) The law enforcement officer believes, on reasonable 

grounds, that a felony warrant for the person's arrest has been 

issued in another state; or 

(d) There are reasonable grounds to believe that the person 

is committing or has committed a crime. 

 

                                                 
26 For the purposes of this memorandum, “Criminal Code” means Wis. Stats. chs. 939 to 948 and 951. 
27 Conduct punishable only by a forfeiture is not a crime.  Wis. Stat. § 939.12. 
28 “Law Enforcement Officer” means “any person who by virtue of the person's office or public employment is vested 

by law with the duty to maintain public order or to make arrests for crimes while acting within the scope of the person's 

authority.”  Wis. Stat. § 967.02(5). 
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Sheriffs should work closely and coordinate with their corporation counsel, other local law 

enforcement and the district attorney in order to property enforce public health laws and issue any 

citations or make arrests in accordance with the standards discussed in this memorandum. 

 

Finally, counties should also review their own code of ordinances and determine whether the 

county has set forth express authority for the sheriff to enforce all ordinances, rules, and orders of 

the county and its officers and officials.  While not required in order for the sheriff to enforce 

public health orders, it is advisable nonetheless for a county to explicitly authorize the sheriff to 

enforce health orders and other matters during a declared emergency.  If a county has already 

declared an emergency, the county board may authorize such enforcement by subsequent 

resolution pursuant to the county board’s authority during a declared emergency.   

C. Disclosure of Positive COVID-19 Tests to First Responders. 

Another issue that has arisen is whether a local health department may notify first responders of 

positive COVID-19 tests within their jurisdiction or whether the Health Insurance Portability and 

Accountability Act of 1996 (“HIPAA”) prohibits such disclosures.  Every health care provider 

must notify his or her local health officer when he or she knows or has reason to believe that a 

person treated or visited by him or her has a communicable disease, or having a communicable 

disease, has died.  Wis. Stat. § 252.05(1).29  In this case, HIPAA likely permits a local health 

official to disclose to first responders that persons on the scene have tested positive for COVID-

19.  However, local health officers must be careful to limit the extent of the disclosure and the 

manner in which the disclosure is made.  

As an initial matter, HIPAA’s privacy requirements only apply to “covered entities” which are 

defined as health plans, health care clearinghouses, and healthcare providers who transmit 

electronic health information in connection with certain transactions.  See 45 C.F.R. 

160.103.  Generally, a health department will qualify as a covered entity, but sometimes health 

departments do not offer and bill for health services and therefore are not always covered 

entities.  If a local health department is not a covered entity, it is not governed by HIPAA and 

therefore may disclose health information, such a positive COVID-19 test, to first responders. 

If a local health department is a covered entity (e.g., if the department bills third party payors such 

as Medicaid for its services), then it may still be able to disclose protected health information, such 

as a person’s being COVID-19 positive, under certain circumstances.  For instance, a local health 

department may disclose protected health information if such disclosure “is necessary to prevent 

or lessen a serious and imminent threat to the health or safety of a person or the public” and the 

disclosure is made “to a person or persons reasonably able to prevent or lessen the threat, including 

the target of the threat.”  See 45 C.F.R. 164.512(j)(1).  Given the various emergency declarations 

relating to the COVID-19 pandemic, it is likely that the notification from public health officials to 

first responders would be necessary to prevent a serious and imminent threat to the health and 

safety of both the first responder and the general public.  Note, however, that any such disclosure 

of protected health information should be limited to the minimum amount necessary to accomplish 

the intent of the disclosure.  45 C.F.R. 164.502(b).  For this reason, sweeping disclosures such as 

sending the entire law enforcement department, EMS, or other first responder agency a complete 

                                                 
29 The local health officer must then also report such information to DHS. 
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roster of everyone in under a county health department’s jurisdiction that has tested positive would 

probably be too broad of a disclosure.  Similarly, sending an infected person’s entire medical 

history likely also violates HIPAA’s requirements. 

 

CONCLUSION 

 

Counties’ Local Health Officers are provided a great deal of discretion in the event of a public 

health emergency, particularly with respect to a communicable disease like COVID-19.  Local 

Health Officers are vested with certain powers to curtail the spread of communicable diseases, 

including the authority to order isolation or quarantine when deemed necessary to control 

outbreaks or epidemics.   

 

Likewise, county sheriffs possess authority to enforce public health laws and orders.  A willful 

violation of a public health law or order constitutes a “crime” as defined under the Wisconsin 

Criminal Code, and, therefore, may be prosecuted as such.   

 

Finally, county health departments may likely make limited disclosures of the identity of persons 

with a positive COVID-19 test to first responders, such as EMS.  However, such disclosures should 

be limited and only made to the extent necessary to protect the health and safety of first responders.   

 

Counties should carefully review these issues with their corporation counsel, sheriff, and local 

health officer in order to determine how best to proceed with the enforcement of public health laws 

and orders with respect to the COVID-19 pandemic within their county, including options for 

isolation, quarantine, enforcement and privacy.  If you have any questions surrounding this 

Memorandum, please do not hesitate to contact us.  We appreciate the opportunity to be of service 

to the Association and its member counties. 

 


