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STATE OF WISCONSIN CIRCUIT COURT MARATHON COUNTY 
BRANCH 2

CITY OF MOSINEE, 
Plaintiff,

Case No. 18-CV-646vs.

PETER BARCA,1 Secretary of the 
Wisconsin Department of Revenue, and 
WISCONSIN DEPARTMENT OF REVENUE, 

Defendants.

DECISION ON SUMMARY JUDGMENT

The City of Mosinee sought a writ of mandamus or, in the alternative, a 
declaratory judgment and injunctive relief. The City’s claim is based on the 
Department of Revenue’s application ofWis. Stat. §79.096, which provides state aid 
to municipalities, counties, and other entities based on tax revenue that was 
previously collected by those entities. The City contends that the Department is 
misapplying the statute and it seeks to compel the Department to apply the statute 
correctly. The City is right.

ANALYSIS
Section 79.096 was created by the 2017 budget, 2017 Wis. Act 59. It created a 

form of state aid intended to offset a loss of revenue caused by another provision of 
the act, which exempted certain personal property from taxation. To do so, it 
explicitly tied the amount of the aid payment to the amount that had previously been 
collected by each taxing jurisdiction: “Beginning in 2019, and in each year thereafter, 
the department of administration shall pay to each taxing jurisdiction ... an amount 
equal to the property taxes levied on the items of personal property described under

1 As the defendants noted in their opposition brief, Peter Barca has replaced Richard 
Chandler as the Secretary of the Department of Revenue. Therefore, under Wis. Stat. 
§803.10(4}(a), “the successor is automatically substituted as a party.”
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s. 70.111 (27)(b)2 for the property tax assessments as of January 1, 2017.” Wis. Stat. 
§79.096(1) (footnote added). And, in order for the Department of Administration to 
know how much to pay, the Department of Revenue must certify to the Department 
of Administration “the amount of the payment due each taxing jurisdiction under 
sub. (1).” Wis. Stat. §79.096(4).

However, instead of certifying the amount that each taxing jurisdiction actually 
levied, the Department of Revenue developed a formula based on the total amount 
levied in each municipality. As a result, the amounts that the DOR certified differed 
from the amounts actually levied:

Taxing jurisdiction DOR formula Actual amount
$22,025.15Marathon County $6,537.16

$8,814.67City of Mosinee $9,318.54
$41,551.07Mosinee School Dist. $12,332.54

Rib Mtn. Metro Sewer Dist. $0.00$0.00
Northcentral Tech. College $1,666.66$5,615.36

$62,184.49$23,136.17Mosinee TID 2
$5,195.22Mosinee TID 3 $14,298.25

Total $106,337.64 $106,337.63

The DOR’s position is that it is acting properly under the statute as long as the total 
amount paid to all taxing jurisdictions within the City of Mosinee is equal to the total 
amount that all of those jurisdictions had levied as of January 1, 2017. And it 
contends that the statute does not require any other outcome.

The DOR also contends that the City is not entitled to mandamus relief because 
it has an adequate remedy under Wis. Stat. §79.08.

1. The DOR kformula violates the statute.
The plain language of §79.096 requires that each taxing jurisdiction be paid 

exactly as much in state aid as it had previously received from tax revenue. The DOR 
is required to certify to the DOA “the amount of the payment due each taxing 
jurisdiction^]” Wis. Stat. §79.096(4). And that amount is described by reference to 
the assessments previously imposed by each taxing jurisdiction: “pay to each taxing 
jurisdiction ... an amount equal to the property taxes levied on the items of personal 
property” affected by the statute “for the property tax assessments as of January 1, 
2017.” Wis. Stat. §79.096(1). This language unequivocally requires the DOR to 
certify the amount that each taxing jurisdiction had previously levied for non-

2 The property described under §70.111(27)(b) is “machinery, tools, and patterns, not 
including such items used in manufacturing.”
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manufacturing machinery, tools, and patterns. By describing the payment in this 
manner, the language of the statute evidences a legislative intention to hold the local 
taxing jurisdictions harmless, to fully compensate them for the loss of tax revenue.

This reading of the statute is confirmed by the legislative history. See Teschendorf v. 
State Farm Ins. Cos., 2006 WI 89, ^14, 293 Wis. 2d 123, 717 N.W.2d 258 (courts may 
“look to legislative history to confirm the plain meaning” of a statute). In the motion 
proposing this provision, the proposal was to “[cjreate a state aid program 
administered by DOR to make payments to each local taxing jurisdiction, including 
tax increment districts, that imposed property taxes on machinery, tools, and 
patterns that was [sic] not manufacturing property in 2017(18).”3 The proposal went 
on to define the aid payment with reference to each jurisdiction’s previous tax 
revenue: “For purposes of the aid payment, set each jurisdiction’s payment equal to 
the amount of property taxes levied in the 2017(18) property tax year by that 
jurisdiction on personal property assessed as non-manufacturing machinery, tools, 
and patterns as of January 1, 2017.”4 (Emphasis added.) The same language appeared 
in the Legislative Fiscal Bureau’s analysis of the budget.5 These descriptions show 
that the legislature intended for the statute to operate in the manner that the Court 
has described.

The DOR argued that it would not have had access to the necessary information, 
and was therefore required to create the formula upon which it is now relying. But 
the statute included reporting mechanisms that would have allowed the DOR to 
acquire the information it needed. First, each municipality in the state was required 
to report to the DOR “the amount of the property taxes levied on” the relevant 
items of personal property “on behalf of the municipality and on behalf of other 
taxing jurisdictions.” Wis. Stat. §79.096(2)(a). Second, “[e]ach taxing jurisdiction” 
obligated to “report to the department of revenue, in the time and manner 
determined by the department, any information the department considers necessary 
to administer this section.” Wis. Stat. §79.096(2)(b).

But despite those reporting provisions, the DOR argued that taxing jurisdictions 
would not comply and it would have no way to enforce compliance. To the contrary, 
though, it would seem that taxing jurisdictions would have every incentive to

was

3 Motion #418, “Shared Revenue, Tax Relief, Local Government and Budget Management 
— Omnibus Motion,” p. 1. The motion was adopted by the Joint Committee on Finance on 
September 5, 2017, on its way to becoming part of the final budget bill that was eventually 
adopted.

< Id

5 “Comparative Summary of Provisions, 2017 Act 59, 2017-19 Wisconsin State Budget,” 
Legislative Fiscal Bureau, November 2017, pp. 663-64.
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comply: otherwise, they may receive less aid than they should. This is particularly 
true for cities and villages that have created tax incremental districts, since reporting 
would help ensure that TID revenue is properly allocated to the TIDs and is not 
dispersed to other overlying taxing jurisdictions.

Nevertheless, instead of acquiring the necessary information, the DOR chose to 
create a formula that would ensure only that the total amount of aid sent to all taxing 
jurisdictions within a municipality’s boundaries would match the total amount levied 
by those taxing jurisdictions, without regard to the amount levied by each individual 
taxing jurisdiction. As a result, some of the taxing jurisdictions relymg on this state 
aid to make up for lost tax revenue will face a shortfall, while others enjoy a windfall 
— contrary to the legislative intent manifest in the plain language of §79.096. The 
statu ton7 language contemplates that the aid payments will be based on reporting, 
not calculations.

In support of its position, the DOR also pointed to §79.096(3), arguing that the 
provision supports the collectivist approach embodied in the DOR’s formula. But it 
does not. Subsection (3) says, “Each taxing jurisdiction shall attribute to each tax 
incremental district within the taxing jurisdiction the district’s proportionate share of 
the amount the taxing jurisdiction receives under sub. (1), except that this subsection 
does not apply after the district closes.” This subsection is indeed a bit confusing, 
but only because the definition of “taxing jurisdiction” includes tax incremental 
districts. Wis. Stat. §§79.096(1) & 79.095(l)(c). Thus, sub. (3) creates something like a 
feedback loop. But the intent seems clear enough: ensuring that revenue intended for 
tax incremental districts goes to those districts, given that tax incremental districts 
are the only kind of taxing jurisdiction that does not have its own independent 
decisionmakers.6 However, that provision does not authorize the DOR to deviate 
from the amounts that each taxing jurisdiction actually levied as of January 1, 2017.

Under the statute, each taxing jurisdiction is entitled to receive an aid payment 
“equal to the property taxes levied on the [relevant] items of personal property . . . 
for tire property tax assessments as of January 1, 2017.” Finding that amount 
requires only looking at the property tax assessments in each taxing jurisdiction and 
finding the amount actually levied as of January 1, 2017 — no formula is necessary, 
nor is one permitted.

6 Indeed, the DOR’s formula is actually contrary to the purpose for which tax incremental 
districts are created: ensuring that taxes on any increase in the value of the property within 
the district (i.e., “positive tax increments”) are retained by the municipality that created the 
district, and not distributed to any other taxing jurisdictions that exist in the same geographic 
area. See Wis. Stat. §66.1105(6)(a). Application of the DOR’s formula would redistribute tax 
revenue previously collected by Mosinee’s tax incremental districts to other taxing 
jurisdictions (primarily Marathon County and the Mosinee School District).
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This is the result mandated by the statutory language and bolstered by the 
legislative history. If, however, this is not what the Legislature meant, it has the 
power to clarify its intent through further legislation. In the absence of such further 
action, though, the DOR must comply with the statute as written.

2. The appropriate remedy is declaratory and injunctive relief,
The City’s preferred remedy is mandamus, by which the Court would direct the 

DOR to certify the amounts actually levied by each taxing jurisdiction, not the 
amounts that it arrived at by application of its formula.7 In the alternative, it asked 
for a declaratory judgment concerning the application of the statute and an 
injunction preventing the DOR from continuing to deviate from the statute.

“Mandamus is a remedy that can be used £to compel a public officer to perform a 
duty of his office presently due to be performed.’” Voces de la Frontera v. Clarke, 2017 
WI 16, ^jll, 373 Wis. 2d 348, 891 N.W.2d 803 (quoting State ex re!. Marbeny v. Macht, 
2003 WI 79, ^|27, 262 Wis. 2d 720, 665 N.W.2d 155). Before a writ of mandamus will 
be issued, the petitioner must establish four things: “(1) a clear legal right; (2) a 
positive and plain duty; (3) substantial damages; and (4) no other adequate remedy at 
law.” Id. (internal quotation marks and quoted sources omitted).

In its opposition brief, the DOR attacked the fourth element, asserting that 
mandamus is not available because, under Wis. Stat. §79.08, the City has available to 
it “a process by which it can request. . . that DOR correct the alleged error in 
Mosinee’s 2019 aid payment by modifying its 2021 aid payment accordingly, subject 
to judicial review.” (Defendants’ Opposition Brief, p. 19.) However, §79.08 provides 
no such thing.

Instead, the statute provides a basis by which the State can correct errors that it 
discovers itself: “If the department of administration or the department of revenue 
determines by August 15 of the year following any distribution under this subchapter 
that there was an overpayment or underpayment made in any certification by the 
department of revenue. . . the overpayment or underpayment shall be corrected as 
provided in this section.” Wis. Stat. §79.08. That is all it does. The entire concept of 
petitions being filed by taxing jurisdictions is entirely absent. The statute simply does 
not contemplate any such thing. And, consequently, it provides no details about 
them. It does not say that they are permitted, it does not say which agency they must 
be filed with (DOA or DOR?), it does not provide a deadline or procedure for filing

7 The City repeatedly disclaimed any effect on other taxing jurisdictions, claiming that “[t]he 
decision here will not apply to other taxing jurisdictions throughout the State . . . [because] 
they are not parties to this action.” (Plaintiffs Reply Brief, p. 1; see also id. at p. 21.) But if the 
DOR is not permitted to apply its own formula with respect to Mosinee, it is not permitted 
to apply it anywhere.
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them, and it does not provide a framework for deciding them. In short, the 
alternative that the DOR offered as an adequate remedy simply does not exist.

But even though §79.08 provides no remedy here, that does not make mandamus 
appropriate. At this point, the DOR has already certified the amounts to be paid for 
2019, and the DOA’s deadline for making payment has already passed.8 If the Court 
were to order the DOR to certify amounts as prescribed above, it is not clear that 
such an order would have any effect on this year’s payment. In other words, the 
certification that the City wants to compel by mandamus is not “presently due to be 
performed.” See Voces de la Frontera, SIS Wis. 2d 348, ^[11.

Instead, the Court will grant the City’s alternative request for relief in the form of 
a declaratory judgment. Doing so is appropriate where it will “avoid unnecessary 
delay in the determination of public questions,” Milwaukee County v. Schmidt, 52 Wis. 
2d 58, 65-66, 187 N.W.2d 111 (1970) (quoted source and internal quotation marks 
omitted), and that is the case here. Accordingly, by this decision, the Court is 
declaring the manner in which §79.096 is supposed to work. The DOR should now 
take steps as appropriate to implement this decision; ironically, that may well involve 
§79.08 — even though the statute provides no mechanism by which the City' could 
have petitioned for the DOR to act, this decision may trigger action by either the 
DOA or the DOR to correct the 2019 payment.9

Furthermore, the Court will grant injunctive relief prohibiting the DOR from 
applying §79.096 in a manner contrary to this decision. Given the recurring nature of 
the aid payments contemplated by the statute, an injunction is justified as a way to 
prevent future injury. See Pure Milk Products Co-op. v. 'National Farmers Org., 90 Wis. 2d 
781, 802, 280 N.W.2d 691 (1979). And, given the Court’s reasoning, the scope of the 
injunction is necessarily statewide — to do otherwise would be to permit the DOR 
to violate §79.096 as long as its violations do not involve the City of Mosinee. 
“Injunctive relief is to be tailored to the necessities of the particular case,” State v. 
Siegel, 163 Wis. 2d 871, 890, 472 N.W.2d 584 (Ct. App. 1991), and in this case, that 
relief involves the operation of a statute with statewide effect. The statute was 
intended to be uniformly applied throughout the state, and the only way to preserve 
that uniformity is to enjoin the DOR from applying its non-statutory formula 
anywhere in the state.

8 The DOA is directed to “make the payment on or before the first Monday in May.” Wis. 
Stat. §79.096(4). ' ' '

9 Contrary to the DOR’s argument, correcting the 2019 payment need not take until 2021. 
Section 79.08 contemplates making corrections by adjusting “the subsequent year’s 
distribution.”
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CONCLUSION
The City’s motion for summary declaratory judgment is granted. The DOR 

incorrectly applied Wis. Stat. §79.096, resulting in the City receiving $48,655.22 less 
in state aid than it should have. The DOR is now enjoined from applying any 
formula that results in aid payments that are not equal to the tax revenue formerly 
collected by each taxing jurisdiction.

SO ORDERED.
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