TO:                  All Legislators
FR:                   Representatives Wittke, Green, Binsfeld
                        Senators Stroebel and Quinn
DATE:              October 5th, 2023
RE:                   Co-sponsor LRB 2862/LRB 4537, relating to use of fill in commercial waterways and Great Lakes waters.
DEADLINE:       October 12th, 2023 5:00 PM
Municipalities located along the Great Lakes and certain commercial rivers have experienced redevelopment challenges because of legal title issues for land adjacent to or near the waterway. This is particularly challenging for Ashland, Bayfield, La Crosse, Milwaukee, Oshkosh, Sheboygan, Sturgeon Bay, and Superior. In most cases, the land was once part of a waterway but was filled decades ago via natural processes or perhaps as part of legislative or common law authorizations. Most of the land at issue is located in urban areas and has been developed and used for commercial or industrial purposes.
This bill was drafted with the support and guidance of the League of Wisconsin Municipalities and the Wisconsin Realtors Association.
LRB 2862/ LRB 4537 creates a voluntary process where a municipality works with the DNR to develop and authorize a waterfront development plan with parcels that include land that may have been part of the submerged bed of a Great Lakes water since December 9, 1977. This bill would allow for changes to commercial rivers and amendments to existing lakebed grants. Key to success of an application to change filled lands is the public use aspect within a plan. Requirements for such a plan include:
· The plan shall include a survey map showing areas that will be dedicated to the public or public use, and areas that will allow for private uses. 
· A description of types of proposed public use and any restrictions proposed on public use for safety and security reasons along with accessibility to the public.

The municipality shall adopt the plan and pass it along to the DNR for review and public hearing. 
For consideration, the plan approval will consider whether:
· Private uses are inconsistent with current lakebed grants or submerged land leases,
· Public use area is insufficient,
· The plan does not contain sufficient provisions to ensure that the proposed public uses will be implemented.

Commercial Rivers – This bill would allow a landowner of filled property located on one of the designated commercial industrial rivers or harbors to use the property for any public or private purpose without restrictions of prior riverbed designation.
 
Lakebed Grant Amendments – This bill would create a new section in statute to allow an amendment of lakebed grants issued prior to August 8, 1989, and limited to areas currently used as parking lots, public or private buildings, roads, or railroads. The municipality seeking to amend an existing lakebed grant shall apply to the DNR and demonstrate:
· The fill to be modified is not in use as a public park, 
· is owned by the municipality with certain exceptions, 
· application allows for public access to the lake and shoreline, 
· is consistent with any waterfront development plan and promotes the public interest.

The DNR will review, hold a public hearing and determine compliance.
If you would like to co-sponsor LRB 2862/LRB 4537 please reply to this email or call Rep. Wittke 9162 or Sen. Stroebel 6-7513 by October 12th at 5:00PM
Analysis by the Legislative Reference Bureau 
            This bill provides several methods for establishing the lawful public or private use of fill placed on the bed of the Great Lakes and certain rivers and harbors.
Historic fill in commercial waterways
            The bill applies, in part, to fill placed prior to 1977 that created land above the ordinary high-water mark of a commercial waterway, which is a specified list of rivers. If the fill is unauthorized fill for which the Department of Natural Resources has not initiated an enforcement action or is within an authorized bulkhead line and not specifically restricted by a submerged land lease, the owner of the fill may use the fill for any purpose. 
Development of Great Lakes waterfront property 
            The bill provides that a city or village (municipality) may create a waterfront development plan with respect to parcels that may have been part of the submerged bed of a Great Lakes water at the time of statehood. The municipality must submit required information to DNR, including a map of the parcels and a plan for development of the parcels that details any public and private uses. Following a public notice and comment period, DNR must approve the plan unless DNR determines that 1) the plan does not contain the required elements, 2) proposed private uses are inconsistent with existing lakebed grants or submerged land leases, 3) proposed public use areas are insufficient, or 4) the plan does not contain sufficient provisions to ensure proposed public uses will be implemented. 
Amendments to existing approvals 
            The bill provides that a municipality may apply to DNR to amend the uses allowed within an area of a Great Lakes water that was filled pursuant to a fill authorization granted by the legislature or a submerged land lease. DNR must review the proposed uses based on several criteria that generally consider whether the proposed uses are consistent with the public interest. Following a public notice and comment period, DNR must approve the plan unless DNR determines that the specified criteria were not met. 
Claims relating to possession or title 
            The bill prohibits any claim or counterclaim in an action relating to the possession or title of any real estate if the claim or counterclaim is based on an assertion that the property includes portions of land that may have at one time been submerged beneath a Great Lakes water if 1) the property is upland and the use of the land has not materially changed, 2) the property is held in fee title ownership as determined under a Great Lakes waterfront development plan, 3) the property is held in fee title ownership based on being separated from a Great Lakes water, or 4) use of the property has been approved by DNR as an amended use.
