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INTRODUCTION

Although Plaintiffs have recently amended their complaint to add new claims, pursuant to

this Court's Order dated November 18, 2020 granting the parties' joint motion, the upcoming trial

in this matter pertains only to title issues. Thus, despite the numerous exhibits and numerous

witnesses Plaintiffs propose to introduce, in this title phase of this case, the Plaintiffs' claims

against Nordic Aquafarms, Inc. and their title claims against Janet and Richard Eckrote turn on the

answer to a single question: Did the September 22, 1950 deed from Hartley to Butler convey the

intertidal zone in front of the upland that Hartley had earlier conveyed to Poor? If it did, Plaintiffs

will prevail on their claim that Judith Grace and Jeffrey Mabee have record-title to that land

(subject to the Court's adjudication of the Eckrotes' use-based claims and Nordic's affirmative

defense that crossing under the intertidal zone with the permission of the adjacent upland owner is

a public trust right). If it did not, judgment must be entered against Plaintiffs, regardless of whether

Nordic or the Eckrotes hold title to the intertidal zone because Plaintiffs must prevail, if at all, on

the strength of their own title, not on the weakness of the title of any Defendant. Thus, if the Court

determines that Butler—Plaintiffs' predecessor in title—did not obtain the intertidal zone in front
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of the neighboring Poor property—either because it was previously conveyed with the upland that

went to Poor, or because it remained with Hartley—the Court need go no further in this phase of

the case because Plaintiffs do not own it and their request for a declaration that they do must be

denied. The evidence in this trial should thus be limited to evidence relevant to that issue.

DISCUSSION

I. OVERVIEW OF CLAIMS TO BE TRIED

This case is about title to a piece of property on Route 1 in Belfast originally owned by

Harriet Hartley and pictured here:
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On January 25, 1946, Hartley conveyed the lot outlined in red—the lot now owned by the Eckrotes

and Dr. Morgan—to Poor; then on October 25, 1946 she convened the lot outlined in yellow to

Cassida; and finally on September 22, 1950, she conveyed the lot outlined in green—the lot now

owned by the Plaintiffs Mabee and Grace and the Schweikerts—to Butler.

The issue before the Court pertains to ownership of the intertidal zone in front of the entire

original lot and on that issue, there are only three possible scenarios:
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Scenario #1 - Each time Hartley conveyed a lot of upland she also conveyed the intertidal zone in

front of that upland so that the intertidal is connected to the upland it abuts.

Scenario #2  - Hartley conveyed only upland to Poor, conveyed upland to Cassida with only the

intertidal in front of it, and then conveyed upland to Butler together with both the intertidal

zone in front of the Butler upland and also the intertidal zone in front of the Poor upland.

Scenario #3 - Hartley conveyed only upland to Poor, conveyed upland with the intertidal in front

of it to Cassida, and similarly conveyed upland with the intertidal zone in front of the

upland to Butler, never expressly conveying the upland in front of Poor's lot to anyone so

that the strip of intertidal devolved to her heirs upon her death.

It is only under Scenario #2 that the Plaintiffs in this case can prevail. Thus, the primary issue for

determination by the Court in this phase of the trial' is whether Plaintiffs can prove by a

preponderance of the evidence: (1) that the Poor deed did not included the abutting intertidal zone;

and (2), that the Butler deed did include of the intertidal zone in front of the Poor parcel.

The parties dispute very little on that issue. The parties agree that Plaintiffs derive their

title from the Butler deed. The parties agree that before executing the Butler deed, Hartley

conveyed a lot to Poor in 1946 that was bordered on three sides by water: southerly by a brook,

easterly by Penobscot Bay (at least when the bay is full at high tide), and northerly by a gully.

With regard to the Poor deed, the parties agree on the location of the brook, and the location of the

gully. Likewise, with regard to the Butler deed, the parties agree that the property conveyed was

bordered on one side by Route 1 and on three sides by the water: south by the river, east by the

bay and north (at least in part) by the brook that marks the southerly boundary the Poor upland.

They even agree where the river and the brook are located on the face of the earth.

1 Nordic notes that the Eckrotes have additional use based claims. Nordic is not, however, a party to those claims
and thus does not address them in the brief
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The primary thing on which the parties, each supported by their own expert surveyor,

disagree about the Poor deed is whether (1) the waterside call "along high water mark of Penobscot

Bay" that connects the mouth of the brook to the outlet of the gully is a call to the water that

triggers the colonial presumption that the flats are included (with the boundaries of the flats

determined by the colonial method); or (2) the line "along high water mark of Penobscot Bay"

connecting the mouth of the brook to the outlet of the gully was intended as words of reservation

that unambiguously reserved the flats to Harriet Hartley.

The primary thing on which the parties, each supported by their own expert surveyor,

disagree about the Butler deed is whether (1) the call "easterly by Penobscot Bay" in the Butler

deed connects the river (at its mouth) to the brook (at its mouth) and triggers the colonial

presumption that the flats are included (with the boundaries of the flats determined by the colonial

method) or (2) the call "easterly by Penobscot Bay" in the Butler deed instead is an express call to

the low water mark that includes not just the intertidal zone in front of the Butler lot but also

includes the intertidal zone in front of Poor, bounded to the north by the land of Cassida.2

At this stage of the case, this is, in large measure, a battle of the experts. In each instance,

the Defendants' surveyor, James Dorsky takes the first position, while the Plaintiffs' surveyor,

Donald Richards takes the second position. If the Court accepts the opinion of surveyor Dorsky on

either issue, the Court must enter judgment against the Plaintiffs. It is only if the Court instead

accepts the opinion of Donald Richards on both issues that the Court then must move on to evaluate

the Eckrotes' use-based claims.

With regard to the Poor deed, the parties' positions have been well-briefed elsewhere, and

will not be repeated here. With regard to the Butler deed, the Defendants' surveyor, James Dorsky

2 Plaintiffs' claim as to the location of the southern boundary is unclear because Plaintiffs' expert appears to have
made an eleventh hour change in that boundary.
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opines that the property description in the Butler deed is a description of the upland and the call to

the water contained therein thus dictates use of the colonial method to determine the bounds of the

flats included in that description. Plaintiffs' expert, Donald Richards, by contrast, opines that,

because of an abuttal call "Northerly by land of Fred R. Poor" (and his opinion that no intertidal

went to Poor) the Butler deed included the full length of intertidal zone up to Cassida (including

the intertidal zone in front of Poor in addition to that in front of Butler). This Court should accept

the opinion of Surveyor Dorsky for a number of reasons, including the following:

• Surveyor Dorsky's interpretation creates no ambiguities in the Butler description, but

rather describes a four sided parcel of property that can easily be located on the face of

the earth, with the boundaries of the intertidal zone established by settled principles of

law. By contrast Surveyor Richards' interpretation creates a box that does not close,

creating an ambiguity and the need to assume abutters not called for in the description.

• The Richards interpretation, although characterized as an abutters' description, describes

only four of the five (or six)3 abutters that he claims—leaving out the abuttal call to

Cassida to the north, and the new (unidentified) abutter of the flats to the south.

• The outcome from the Richards opinion makes no sense. The trial evidence will establish

that at the time Hartley conveyed the property to Poor, Poor was already renting the land

and already owned a cottage on the property with a pier-like porch that extended on to the

beach.4 Accordingly, the location of the Poor cottage at the time Hartley conveyed the

3 See supra note 2.
4 Having a boundary line run through or adjacent to this pier-like porch, would create a latent ambiguity in the deed
that must be considered in determining the intent of the parties as to the actual boundary intended. Milligan v.
Milligan, 624 A.2d 474, 477 (Me. 1993) (citing Bradford v. Cressey, 45 Me. 9, 14 (1858) (fact that property line
would run through the dam "so important [it] could hardly have been overlooked by the parties to that deed")).
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property to Poor in 1946, as well as at the time she conveyed the property to the Butlers

in 1950, demonstrates that she did not intend to sever the flats from Poor.

• The Richards survey ignores controlling Maine precedent. Thus, Surveyor Richards bases

much of his opinion on the reference in the Poor deed to the language describing the

property from the mouth of the brook "thence Easterly and Northeasterly along high water

mark of the Penobscot Bay 410 ft. more or less to a stake at the outlet of a gully" as

definitive proof that the deed created a hard boundary at the high tide line. In fact, the

Maine Law Court has been very clear "the owner of upland oceanfront property

presumptively owns to the low water mark by operation of the Colonial Ordinance of

1641" when the deed includes a call to the water and it is only when the intertidal zone

is specifically reserved that the presumption is overcome. Almeder v. Town of

Kennebunkport, 2019 ME 151, TT 28, 31, 37, 217 A.3.d 1111; see also McGarvey v.

Whittredge, 2011 ME 97, In 23-32, 28 A.3d 620, 626; Pike v. Munroe, 36 Me. 309, 313-

14 (1853); accord Houghton v. Johnson, 71 Mass. App. Ct. 825, 831-32, 887 N.E.2d

1073, 1079 (2008) (applying the same common law in Massachusetts to a deed

description "along the high water mark a distance of 58 feet" to conclude that it was a call

to the water, not a reservation of the flats). Here, the "high water mark of Penobscot Bay"

is a call to the water that connects the mouth of the book to the outlet of the gully in

describing the Poor upland. Thus, here the very language Surveyor Richards relies on to

support his opinion that the flats are excluded from the description is in fact a call to the

water triggering the presumption.

• The Richards opinion is internally inconsistent. On the one hand, it extends a property

line from the mouth of the Little River to low tide (labeled as a line created in 1769),
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while on the other hand it opines that no such line can be extended in the same manner

from the mouth of the brook between the Poor and Butler upland.

• The Richards opinion that the Eckrotes can't grant an easement under their property for

water pipes to reach the ocean is inconsistent with both the reason that Maine recognizes

private ownership of the intertidal zone, McGarvey, 2011 ME 97, ¶7, 28 A.3d 620, 626

("to promote commerce by encouraging the construction of wharves at private expense"),

and with the public rights to cross the intertidal zone to reach the ocean, Id. ¶57-58,

including for access to ocean water by pipes or otherwise.

II. MATTERS THAT DO NOT REQUIRE A DECISION 

Based on a number of stipulations that Plaintiffs proposed as well as the lion's share of

exhibits marked by Plaintiffs for trial, although the issues before the Court for adjudication are

relatively simple and straight forward, Nordic expects Plaintiffs will attempt to clutter the trial and

the record with a plethora of issue that are irrelevant, immaterial and not in need of decision at this

point. Among those issues are the following.

• The status of the heirs of Harriet Hartley — Plaintiffs have expended significant energy in

their third amended complaint and in the stipulations they proposed before this phase of

the trial attempting to establish that the individuals who executed release deeds to Nordic

of any interest they may have obtained as a result of their status as heirs of Harriet Hartley

conveyed nothing. They thus provide the court with an extensive family tree of Harriet

Hartley (the facts of which Nordic does not dispute) and make broad unsubstantiated

pronouncements about the probate code in Pennsylvania. The Court need not, however,

wade into this morass because it is not relevant to the claims before the Court in this case.5

5 It is true that in their third amended complaint, Plaintiffs request various declarations concerning the Hartley heirs,
but these requests make no sense: If Plaintiffs obtained the disputed intertidal by virtue of the Butler deed then as a
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As discussed above, the Plaintiffs can prevail in this case only if they can prove that

Harriet Hartley conveyed the flats in front of the Poor lot to Butler by way of the Butler

deed. If they cannot make that showing, they have no interest in the intertidal zone in

front of the Poor/Eckrote lot, and it matters not whether that land is owned by the Eckrotes

through the Poor deed, Nordic, through the release deeds, or some other yet unidentified

heir of Harriet Hartley or person unknown. Nordic's counterclaim does not seek a

declaration regarding any property it may own by virtue of the release deeds and thus the

Court has not been asked to make such a declaration. Plaintiffs cannot seek such a

declaration—they are limited to a declaration as to what they themselves own.

• Actions taken by Nordic — Plaintiffs' exhibit list includes a number of documents

pertaining to actions taken by Nordic in the course of its efforts to obtain permits for its

proposed project. Putting aside that the Court has already dismissed those claims, there

is absolutely no relevance to anything that Nordic may have done or not done to this

portion of the trial. Everyone agrees that Plaintiffs' title to the disputed intertidal zone

(or lack thereof) was set as of the time Harriet Hartley executed the deeds to Poor in 1946

or Butler in 1950, more than 60 years before Nordic even came to Belfast. There is no

relevance to this evidence whatsoever.

Dated: June 16, 2021
David M. Kallin, Bar No. 4558
Melissa A. Hewey, Bar No. 3587
Attorneys for Nordic Aquafarms, Inc.
DRUMMOND WOODSUM
84 Marginal Way, Suite 600
Portland, Maine 04101-2480
Tel: (207) 772-1941
mhewey@dwmlaw.com

matter of law, the Hartley heirs have no interest in it, but if they did not, they have no standing to request a
declaration concerning land they do not own.
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