FCOP EMPLOYMENT LAW UPDATE - COVID-19
Seemingly overnight, COVID-19 significantly changed labor and employment law. The thicket
of federal, state and local laws governing employment has become much more complex due to
massive emergency leave and financial legislation passed over the last few weeks.
Below find an overview of some of the most common questions we are encountering. Please
note that we provide this overview to alert you to some of the new issues that you should be
considering. Do not take this discussion as legal advice that you can apply to your unique
circumstances. The legal landscape is evolving at a breathtaking pace, so prior to acting be sure
to consult your attorney and check for new developments that may arise after this information is
published.
As a full service firm, all departments at FCOP are keeping up to date on recent developments
and are able to assist you with all aspects of your business.
The following questions and/or issues are addressed:
1.

Can I continue to operate my business?

2.

If I continue to stay open and I am not an “essential business,” what are the risks?

3.

If an employee gets sick with COVID-19, will insurance cover it?

4.

Are there additional loans or grants available for businesses through the federal stimulus
package?

5.

How does the Families First Coronavirus Response Act (FFCRA) affect my business?

6.

Which employers are subject to the paid sick leave and expanded family and medical
leave requirements under the FFCRA?

7.

Do any employer exemptions exist in the FFCRA?

8.

Which employees are eligible for paid sick leave and under the FFCRA?

9.

What are the paid sick leave benefits employers must provide to employees under the
FFCRA?

10.

Can an employer require an employee to exhaust his or her accrued sick leave before
providing FFCRA paid sick leave?

11.

Who pays for FFCRA paid sick leave?

12.

Which employees can receive the expanded family and medical leave benefits under the
FFCRA?

13.

What are the expanded family and medical leave benefits that employers must provide to
employees under the FFCRA?

14.

Who pays for FFCRA expanded family and medical leave?

15.

Can I get tax credits under the FFCRA if I am self-employed?

16.

Are there penalties for employers who fail to comply with the FFCRA?

17.

Do the FFCRA’s expanded family and medical leave provisions address job restoration
rights?

18.

What notices, if any, are employers required to give employees regarding the FFCRA?

19.

Can I terminate my employees?

20.

Do I need to be worried about the California Worker Adjustment and Retraining
Notification Act?

21.

Healthcare Employers: Employee Safety in the COVID-19 World - CalOSHA & CDC
Rules

22.

Healthcare Employers: Telehealth - HIPAA and Reimbursement Rules

1.

Can I continue to operate my business?

If your business can operate completely on telework and remotely, then, the answer is easy – yes.
If not, then it depends on (1) where your business is located, (2) what type of business you
operate, (3) whether there is an order relating to sheltering, quarantine, isolation, or the like in
place, and (4) whether your business falls under an “essential business” exception. Operating
during this time involves additional risks and responsibilities, some of which will be discussed
below.
b.

Governor Newsom’s March 19, 2020 Executive Order N-33-20

On March 19, 2020, Governor Newsom ordered all residents to stay home or at their place of
residence except as needed to maintain continuity of operations of 16 federal critical
infrastructure sectors listed and explained in depth here. Many local jurisdictions have passed
more detailed rules for businesses operating in their jurisdictions.
c.

Ventura County

Ventura County is under a “Stay Well At Home” Order ordering all non-essential businesses to
close except for to perform “Minimum Basic Operations” and to the extent the employees or
contractors of non-essential business may perform business activities at home. This order was
most recently amended on March 31, 2020, and is set to expire, as it currently stands, on April
17, 2020.
Minimum Basic Operations means the “minimum necessary activities to maintain the value of
the business’s inventory, ensure security, process payroll and employee benefits, or for related
function” and “the minimum necessary activities to facilitate employees of the business being
able to continue to work remotely from their places of residence.”
The following is a partial summary of businesses deemed “essential” and these businesses are
strongly encouraged to remain open: health care providers; food providers (grocery stores, water
retailers, farm and produce stands, food banks, convenience stores, and take-out, drive thru, and
delivery from restaurants); gas stations; plumbers; electricians; janitorial and handyman services;
funeral home workers and morticians; moving services; HVAC installers; carpenters;
landscapers/gardeners; property managers; private security personnel; financial institutions and
insurance companies; laundry services; newspapers and other media services; educational
institutions for purposes of facilitating distance learning or performing essential functions. All
essential business must comply with social distancing requirements and all applicable laws and
regulations, including CAL/OSHA regulations.
d.

Los Angeles County

Los Angeles County is under the “Safer at Home Order For Control of COVID-19.” This order
provided that the following types of commercial properties and businesses must immediately
close: non-essential retail businesses; indoor malls and indoor shopping centers; indoor and

outdoor playgrounds for children, except for those located within childcare centers; flea markets
and swap meets; bars and nightclubs that do not serve food; gym and fitness centers; theaters,
halls, arenas, and stadiums; bowling alleys and arcades; and wineries, breweries and tap rooms
that provide tastings.
There is a long, complicated list defining “essential businesses” in the Los Angeles County
order.
If your business is located or operates in Los Angeles, the Los Angeles City Council has been
considering emergency measures that require employers to show “just cause” to terminate
employees, terminate employees in order of seniority, and/or provide worker recall rights. The
discussion and status on these measures change daily.
e.

Other Central and Southern California Counties

Similar orders are in effect for most California counties, including Orange County, San Diego
County, San Luis Obispo County.
2.

If I continue to stay open and I am not an “essential business” what are the risks?

In all the local orders referenced above, non-essential businesses that stay open are committing a
misdemeanor—that is, in theory, punishable by imprisonment, fine, or both. In practice, so far,
Los Angeles County has been shutting off utilities to businesses violating the shelter order.
There are also reports of Ventura and Los Angeles law enforcement issuing citations to open
non-essential businesses.
The March 31, 2020 amendments to the Ventura County “Stay Well At Home” Order further
provides that any person or business that violates the Order, “in addition or in the alternative to
any other civil and criminal penalties allowed by law, [will] be subject to liability under the
Unfair Competition Law . . . and subject to civil penalties and other relief as provided therein[.]”
While shuttering your business doors will undoubtedly come at a great cost, you should also
consider the potential liability should someone—either an employee or customer/client—
contract COVID-19 while at your business. This area of liability is unknown, but there is
potentially significant exposure.
3.

If an employee gets sick with COVID-19, will insurance cover it?

As a general rule, contracting a communicable disease is not covered by worker compensation if
the employee was considered at no greater risk than the general public. However, if it is
believed that a healthcare worker, or a worker that can confirm the exposure through his/her
work (e.g., while working for an essential business), has COVID-19 and it is ultimately proven
that the condition was contracted at work, it may trigger coverage. There is also the possibility
that coverage would be available under the “employer’s liability” provisions of worker’s
compensation policies.

If an employee contracts COVID-19 while working at a business that was willfully violating a
public health order, insurance coverage may be at risk and that business may face direct claims
by the employee or people who claim to have contracted COVID-19 from the employee.
4.

Are there additional loans or grants for businesses available through the federal
stimulus package?

The Coronavirus Aid, Relief, and Economic Security (CARES) Act allocated $350 billion to
help small businesses keep workers employed. The CARES Paycheck Protection program
provides 100% federally guaranteed loans to small businesses who maintain their payroll. These
loans may be forgiven if borrowers meet certain requirements such as maintaining their payrolls
during the crisis or restoring their payrolls afterwards. The loan application has not been made
available yet, but every business should begin exploring this option immediately and start
discussions with your preferred financial institution/bank.
5.

How does the Families First Coronavirus Response Act (FFCRA) affect my business?

The Families First Coronavirus Response Act, effective on April 1, 2020, requires “covered
employers” to provide both paid sick leave and expanded family and medical leave benefits.
6.

Which employers are subject to the paid sick leave and expanded family and medical
leave requirements under the FFCRA?

Generally, any private employer who employs fewer than 500 employees or any non-federal
public employer is a “covered employer” and must provide the new paid sick leave and
expanded family and medical leave benefits. The U.S. Department of Labor guidance issued
thus far suggests that there may be paid sick leave exclusions for some categories of U.S.
Government Executive Branch employees. And, only federal employees who are covered under
Title I of the Family and Medical Leave Act (FMLA) can receive the expanded family and
medical leave under the FFCRA.
The 500-employee threshold is calculated on the date the leave is to begin.
A business with separate establishments or divisions is considered a single employer. Where a
business has an ownership interest in another business, the two are separate employers unless
they are joint employers under the Fair Labors and Standards Act. If the two entities are found
to be joint employers, all their common employees must be counted in determining whether the
businesses are subject to the FFCRA leave requirements.
7.

Do any employer exemptions exist in the FFCRA?

Possible exceptions exists for “certain health care providers and emergency responders,” if the
Secretary of Labor issues such regulations. No such regulations have yet been issued.

An additional exception may apply to small businesses with fewer than 50 employees from the
requirements when the imposition of such requirements would jeopardize the viability of the
business as a going concern, if the Secretary of Labor issues such regulations. No such
regulations have yet been issued. If you think you qualify for the small business exemption,
keep documentation as to why you believe your business meets such criteria until the U.S.
Department of Labor issues more guidance.
Emergency COVID-19 Federal Paid Sick Leave
8.

Which employees are eligible for paid sick leave and under the FFCRA?

Any employee who is: (1) subject to a Federal, State, or local COVID-19 quarantine or isolation
order; (2) who has been advised by a health care provider to self-quarantine; (3) experiencing
symptoms related to COVID-19; (4) caring for an individual subject to a quarantine order or
order of a health care provider; (5) caring for his or her child whose school or place of care is
closed because of COVID-19 reasons; or (6) experiencing any other substantially-similar
condition specified by the U.S. Department of Health and Human Services.
9.

What are the paid sick leave benefits employers must provide to employees under the
FFCRA?

A full-time employee is entitled to 80 hours of paid sick leave at the employee’s regular rate of
pay to a maximum of $511 per day or $5,110 in total.
A part-time employee is entitled to the average number of hours they work over an average twoweek period to a maximum of $200 per day and $2,000 in total.
If the sick leave is being used for caring for another, such employee will received 2/3 of the
above amounts.
10.

Can an employer require an employee to exhaust his or her accrued sick leave before
providing FFCRA paid sick leave?

No, an employer may not require the employee to use accrued sick leave before using COVID19 FFCRA paid sick leave.
11.

Who pays for FFCRA paid sick leave?

The employer pays all amounts; however, the employer may receive a 100% credit against
federal payroll taxes (for all employees, not only the employees on leave). There is no double
dipping of other family leave tax credits.
If an employee takes paid sick leave under the FFCRA, the employer needs to obtain
documentation from the employee establishing the following: the employee is unable to work
(including telework) for a qualifying reason (i.e., a statement from the employee explaining

why), and the date(s) for which leave is requested. Also, maintain copies of any quarantine or
isolation order, the statement by a health care provider who has advised the employee or the
employee’s family member to self-quarantine, or the closure notice from the employee’s child’s
school or care facility. The IRS has published guidance regarding the FFCRA tax credits, which
may be found here.
Emergency COVID-19 Federal Family and Medical (An Additional 10 Weeks of Paid
Leave)
12.

Which employees can receive the expanded family and medical leave benefits under the
FFCRA?

Those that have worked at least 30 calendar days and who are unable to work (or telework) due
to a need for leave to care for the son or daughter under 18 years of age of such employee if the
school or place of care has been closed, or the child care provider (i.e., one who regularly
receives compensation for providing child care) of such son or daughter is unavailable, due to
COVID-19 related reasons.
13.

What are the expanded family and medical leave benefits that employers must provide
to employees under the FFCRA?

Under the expanded family and medical leave provisions of the FFRCA, an employee may take
up to 12 weeks of leave. The employer does not need to pay employees for the first 10 days of
this leave, but the employee may take FFRCA paid sick leave for the first 10 days, or may
substitute accrued paid leave that the employee has under the employer’s policy. For the
following 10 weeks, the employee will be paid for his or her leave at an amount no less than 2/3
of the regular rate of pay for the hours the employee would normally be scheduled to work. This
amount will not exceed more than $200 per day or $12,000 for the 10 weeks that include both
paid sick leave and expanded family and medical leave, if the employee is on leave to care for
his or her child whose school or place of care has closed due to COVID-19 related reasons.
Additional job restoration rights are discussed below.
14.

Who pays for FFCRA expanded family and medical leave?

The employer pays all amounts; however, the employer may receive a 100% credit against
federal payroll taxes (for all employees, not only the employees on leave). There is no double
dipping of other family leave tax credits.
If an employee takes expanded family and medical leave under the FFCRA, the employee must
provide appropriate documentation in support of such leave. The IRS has published guidance
regarding the FFCRA tax credits, which may be found here.

15.

Can I get tax credits under the FFCRA if I am self-employed?

Self-employed individuals are eligible for a refundable credit against income tax for qualified
sick and family leave equivalent amounts. An eligible self-employed individual is an individual
who regularly carries on any trade or business and would be entitled to receive paid leave under
the FFRCA if the individual were an employee. Self-employed individuals must maintain the
appropriate documentation to establish his or her eligibility for the credit.
16.

Are there penalties for employers who fail to comply with the FFCRA?

Yes; employers who violate the first two weeks’ paid sick time or unlawful termination
provisions of the FFCRA will be subject to the penalties and enforcement.
Employers who violate the paid expanded family and medical leave provisions are subject to the
enforcement provisions of the FMLA.
The U.S. Department of Labor will observe a temporary period of non-enforcement for the first
30 days after the FFCRA takes effect, so long as the employer has acted reasonably and in good
faith to comply with the FFCRA.
17.

Do the FFCRA’s expanded family and medical leave provisions address job restoration
rights?

The normal guarantee of FMLA job reinstatement following the use of paid expanded family and
medical leave under the FFCRA is modified. For employers with fewer than 25 employees, job
reinstatement is not required if the position no longer exists due to the effects of the public health
emergency, even after reasonable efforts by the employer to restore the employee. In this case,
the employee is to be placed on a contact list for one year. During that year, the employer must
make reasonable efforts to contact the employee if an equivalent position becomes available.
The normal guarantee of job restoration following use of paid expanded family and medical
leave under the FFCRA still applies for employers with 25 or more employees.
18.

What notices, if any, are employers required to give employees regarding the FFCRA?

Each covered employer must (1) post the U.S. Department of Labor notice of the FFRCA
requirements in a conspicuous place on its premises; (2) emailing or direct mailing the notices to
employees; or (3) posting the notice on an employee informational internal or external website.
The U.S. Department of Labor is working to translate the notice into other languages. The
notices, which the U.S. Department of Labor has posted in English and Spanish thus far, may be
found at the following links:
General Employee Rights Notice (English)
General Employee Rights Notice (Spanish)
Federal Employee Rights Notice (English)

Federal Employee Rights Notice (Spanish)
19.

Can I terminate my employees?

With the exceptions noted above relating to FFRCA emergency paid sick leave and expanded
family and medical leave, all employment laws remain applicable. Again, it is important to note
that, local, state, and federal government employment guidance and laws modifying or changing
the employer-employee relationship are being discussed and passed on a nearly daily basis.
20.

Do I need to be worried about the California Worker Adjustment and Retraining
Notification Act?

Governor Newsom signed Executive Order N-31-20 suspending the bulk of the California
Worker Adjustment and Retraining Notification Act (the WARN Act) for the duration of the
current COVID-19 emergency, subject to certain conditions. The WARN Act, generally,
requires employers who employs or has employed 75 or more persons over the last year to
provide 60 days’ advance notice to employees when ordering a mass layoff (i.e., 50 or more
employees) relocation, or termination. The Governor’s order suspends the provisions of WARN
that impose liability and penalties for the duration of the current COVID-19 emergency, subject
to certain conditions, including but not limited to:





Employers must still give written notice of mass layoffs, relocations or termination
consistent with WARN Act requirements, meaning notice must be given to (1) the
affected employees and (2) the California Employment Development Department, the
local workforce investment board, and the chief elected official of each city and county
government where the termination, relocation, or mass layoff occurs.
Consistent with the federal WARN Act, employers must give as much notice as
practicable and, at the time the notice is given, provide brief statements of the basis for
reducing the notification period.
The layoff, relocation, or termination must be caused by COVID-19 related “business
circumstances that were not reasonably foreseeable as of the time that notice would have
been required,” consistent with the federal WARN Act.

The written notices issued after March 17, 2020 (the date of the Executive Order), in addition to
the other requirement elements, must have the following statement: “If you have lost your job or
been laid of temporarily, you may be eligible for Unemployment Insurance (UI). More
information on UI and other resources available for workers is available at here.
The application of the WARN ACT and the CalWARN act can be very complex and if there is any
risk of it applying to your circumstances it is essential you get competent professional advice on
your particular circumstances.

21.

Healthcare Employers: Employee Safety in the COVID-19 World - CalOSHA & CDC
Rules

Certain employers are required to comply with the Aerosol Transmissible Diseases (ATD)
standard, which, among other things, requires the employer to provide and train employees on
use of appropriate protective equipment, including masks. Such employers include but is not
limited to: hospitals, skilled nursing facilities, medical offices, clinics, drug treatment facilities,
and correctional facilities. Given the shortages of N95 masks the CalOSHA and the CDC has
drafted interim guidelines that allow use of alternatives to N95masks and for modified use of
such equipment: https://www.dir.ca.gov/dosh/coronavirus/Cal-OSHA-Guidance-for-respiratorshortages.pdf. Effective training for use (e.g., donning and doffing) of all equipment is required.
Here are more resources for Healthcare Employers:
https://www.osha.gov/memos/2020-03-14/temporary-enforcement-guidance-healthcarerespiratory-protection-annual-fit
https://www.cdc.gov/coronavirus/2019-ncov/downloads/HCW_Checklist_508.pdf
For employers not covered by the ATD standard they should follow recommendations from the
Centers for Disease Control and Prevention (CDC) including infection prevention measures,
modified as of March 21, 2020. These recommendations continue to be modified on an almost
daily basis: https://www.cdc.gov/coronavirus/2019-ncov/community/guidance-businessresponse.html.
Such measures include, but are not limited to:






22.

Actively encouraging sick employees to stay home;
Providing information and training to employees on: cough and sneeze etiquette, hand
hygiene;
Providing tissues, no-touch disposal trash cans, and hand sanitizer for use by employees;
Performing routine environmental cleaning of shared workplace equipment and furniture
(disinfection beyond routine cleaning is not recommended);
Considering policies that allow for greater social distancing (e.g., allowing flexible
worksites, telecommuting, and flexible work hours to increase physical distance among
employees); and
Using other methods of minimizing exposure between employees, and between
employees and the public.
Healthcare Employers: Telehealth - HIPAA and Reimbursement Rules

During the COVID-19 emergency, “covered health care providers” engaged in the provision of
health care will not be subject to penalties for violations of the HIPAA Privacy, Security, and
Breach Notification in relation to their use of telehealth as set forth in:
https://www.hhs.gov/sites/default/files/telehealth-faqs-508.pdf. The modification applies to all
HIPAA covered health care providers with no limitation on the patients served. Providers must

use “non-public facing” audio or video communications such as Apple FaceTime, Facebook
Messenger video chat, Google Hangouts video, Zoom, or Skype but not public facing
applications such as Facebook Live, Twitch, TikTok, and similar public video communication.
In its updated guidance the U.S. Department of Health and Human Services has indicated that
covered providers who seek additional privacy protections for telehealth while using video
communication products should provide such services through technology vendors that are
HIPAA compliant and will enter into HIPAA business associate agreements (BAAs) and lists the
following possible sources: Skype for Business / Microsoft Teams; Updox; VSee; Zoom for
Healthcare; Doxy.me; Google G Suite Hangouts Meet; Cisco Webex Meetings/Webex Teams;
Amazon Chime; and GoToMeeting: https://www.hhs.gov/hipaa/for-professionals/specialtopics/emergency-preparedness/notification-enforcement-discretion-telehealth/index.html.
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