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In mid-March 2020, life changed due to
the COVID-19 pandemic. Schools
closed. The courts suspended regular op-
erations. People lost their jobs. Guide-
lines were published about who lives and
who dies when there are not enough ven-

tilators to go around.

We were forced to pause. We paused the relentless busyness of
waking, working, sleeping, and starting the cycle again. We
stopped, read the news, spent some time with our children. We
thought about how our life might well be shorter than expected.
With a debilitating virus lurking in our midst, we started think-
ing about what matters. We wondered how to explain the news
to our children. We started to think about what kind of world
we’d be leaving our children when we died.

The pandemic exposed glaring inequalities and starkly revealed
the intersections between poverty, health, pollution, and dis-
crimination. Millions have fallen ill; hundreds of thousands
have died. The virus has disproportionately killed racialized
people.! Following the deaths of George Floyd, Breonna Taylor,
and Ahmaud Arbery, mass protests erupted over anti-Black rac-
ism in the criminal justice system.> Extreme poverty is increas-
ing dramatically, and in the wealthiest nations, millions have
been thrown out-of-work.> Scientists had warned, for years, that
environmental destruction would lead to viruses crossing from
wildlife to humans.* Pandemic lockdowns have dramatically
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reduced the carbon emissions that cause climate
change, but the same reductions would need to
occur, year after year, for a decade, to keep glob-
al warming to 1.5 degrees, the target of the Paris
Climate Agreement.’ As Greta Thunberg, the
teenaged Swedish environmental activist writes,
our house is on fire.* COVID-19 is our blaring
fire alarm. Hopefully, we have been knocked out
of complacency. We need to stop doing business
as usual. We need to find an exit.

We need drastic change in family law too. For
years, the family justice system has been de-
scribed as a “system in crisis”.” Pre-pandemic, at
some courts, over 70 per cent of litigants were
self-represented.® There were significant delays,
as courts strained with overburdened dockets and
too few judges. The World Justice Project’s Rule
of Law Index rated Canada as 56th in terms of
justice being accessible and affordable and 54th
in timeliness out of 128 countries.” Litigation was
simply out of reach for most people, with the av-
erage cost of a seven-day trial reaching
$124,000.'° As former Chief Justice McLachlin
recently noted, courts worked for the few but
were failing many.!!

Now, with the pandemic, the family courts will
face even more challenges. During the suspen-
sion of regular operations, hundreds of confer-
ences were adjourned,'? many of which will now
need to be rescheduled. There will likely be an
abundance of motions to change, given the num-
ber of people suffering job losses and salary re-
ductions. There may be an increased number of
separations as weak relationships have buckled
under the strain of lockdown.!> We may soon be
facing a “tsunami” of litigation.'*

As I write, residents of Ontario are still required
to maintain physical distance from people from
other households. Most Canadians expect a sec-
ond wave of the virus in the Fall; many think this
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second wave will be worse than the first.!> At this
time, we cannot speak about a world post-
COVID; we remain in a state of emergency. We
have no idea when a vaccine will be widely
available.!® Still, we have a target date of July 6,
2020, for the re-opening of bricks-and-mortar
courthouses, with plastic shields installed. How
do we emerge better, stronger, and more resilient
as the courts re-open? How do we facilitate equal
and effective access to the family justice system
during these uncertain times? I suggest we should
not just scramble back, wearing masks, to busi-
ness as usual, until the next lockdown. This
emergency, in all its facets, must ignite systemic
change. We should revisit long-standing practices
and innovate for the future. As former Chief Jus-
tice McLachlin has written:

COVID-19 is highlighting for us what we already

knew — that the justice system needs to be re-

vamped and reformed. The system has been run-

ning on the edge of viability for years, struggling

to maintain backlogs and reasonable hearing

times. Now, with courts shutting down, things

will only get worse. People will have even less

opportunity to find support for their life challeng-

es and cases will either be foregone or pile up. If

we care about accessible justice, we must stop liv-

ing on the edge and make our procedures and

hearings more efficient... Our court system must

be sufficiently funded to be able to function in a

modern fashion — no longer reliant on paper, a

bricks-and-mortar-only approach to the court-

house and a mode of interaction that requires
people to be physically in the same space.!”

This article discusses some of the changes that
Ontario courts have made during the pandemic.
Which of these new practices should be re-
tained indefinitely? Should case conferences
continue to be held over Zoom, rather than re-
quiring in-person attendances? What motions
could still be appropriately addressed based on
the written record alone, without oral argu-
ment? The paper briefly surveys innovations in
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online dispute resolution from other jurisdic-
tions, including an integrative mediation plat-
form for family law, and suggests that more
creative family law solutions may be necessary
in cases involving children.

After canvassing these procedure points, the pa-
per explores structural inequalities that have been
exacerbated during the pandemic. How is family
law implicated in perpetuating rather than reme-
dying discrimination? The paper discusses the
importance of default property-sharing protec-
tions for all spouses; highlights the dispropor-
tionate number of Black and Indigenous children
involved in the child welfare system; and reflects
on the gendered impacts of the crisis. While a full
discussion of all these important topics is beyond
the scope of this short survey, my hope is to
prompt a wider conversation. We have been talk-
ing about family law reform for years. COVID-
19 means that there is no choice but to act.

1. Court Administration
Electronic Filing

Ontario family court processes have changed, by
necessity, during the pandemic. Ontario courts
were ill-equipped for the remote operations re-
quired by physical distancing, but judges, law-
yers, and court staff valiantly adapted. Counsel
are emailing documents to court staff, who make
the materials available to the judge. This needs to
evolve into e-filing in Ontario, with full case
management online. Digital court files provide
hyperlinks to cases and documents, which makes
the court’s preparation easier. There are interna-
tional models: the Crown Courts in England and
Wales have been paperless for the last four
years.'® Around the world, and in this province,
documents are being signed with e-signatures,
including affidavits with remote verification of
identity.!? Justice Morawetz remarked, “If there
is one positive that is going to come out of this
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crisis [it] is that we have been forced, and the
Ministry has been forced, to accelerate its plans
on moving to electronic hearings and also elec-
tronic filings and we cannot go back”.?’ Although
there will be an initial cost outlay for technology,
it appears that clients, firms and government will
achieve significant efficiencies and long-term
cost savings from digitization relative to paper-
based administration.

Scheduling

Conferences are being scheduled using an online
calendar tool. It seems that any in-person motions
will now be heard at fixed times to promote phys-
ical distancing. All these measures will save time
and money. Clients will no longer need to pay for
process servers or anxiously watch the clock as
counsel wait in a packed courtroom for their mo-
tion to be heard (if the judge manages to get
through the motions list that day). My law part-
ner, Martha McCarthy, recently wrote to gov-
ernment and judges to propose judicial triage at
an early stage of each case. It may be that the first
appearance process could be repurposed to this
end. Earlier intervention may lead to earlier set-
tlements.

2. Video and Telephone Confer-
ences

Although e-filing and online scheduling are wel-
come steps in the right direction, the suspension
of regular operations invites us to more radically
re-imagine the family justice system. What does
it mean to resolve family law disputes “in a mod-
ern fashion”, as former Chief Justice McLachlin
has suggested? Ontario judges have been success-
fully conducting virtual family law conferences.
Should these return to in-person attendances as
the province “re-opens for business”?

Most family law cases are resolved through the
case conference process; it is vitally important
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that these remain a highly effective path to reso-
lution. The Honourable Justice Stevenson, Senior
Judge of the Family Court, has urged that family
law conferences must be conducted in-person
once the court resumes regular operations. Her
Honour noted that, since family law cases are
frequently driven by emotions, “looking people
in the eye” helps achieve settlement.?!

While this perspective holds intuitive appeal, re-
search suggests that online mediation may be
more effective than in-person mediation, particu-
larly if the mediator has sufficient training in us-
ing the technology.?? In cases involving domestic
violence and power imbalance, the benefits of
online mediation may be even more dramatic.
Access is enhanced for rural and remote families.
The online environment creates a sense of safety
and emotional distance; this improves focus on
the issues and helps reduce reactivity. Perhaps, if
judges were provided appropriate training and
access to resources, online conferences would
promote the settlement of many family law cases.

I suggest that online conferencing should be the
preferred option, certainly in cases in which both
parties have lawyers. Pre-COVID-19, many
judges would meet first, and sometimes only,
with counsel when the parties had representation.
This allowed the lawyers and judge to speak can-
didly, without posturing for the client’s benefit. It
also saved time, with the judge quickly getting to
the heart of evaluating the relevant legal issues.
For represented litigants, the court should be able
to rely on counsel to help distraught clients to
maintain their composure and to focus on resolu-
tion. Lawyers have a professional obligation to
advise clients to settle cases when it is possible to
do so reasonably.?® After virtually meeting with a
conference judge to discuss the parties’ respec-
tive positions, counsel should be able to work
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through the issues with their clients and return
having narrowed or fully resolved the issues.

Online conferences are much less expensive for
clients and likely for the government. They min-
imize wasted time. With in-person conferences,
the judge, lawyers and parties drive to the court-
house, deal with snarled traffic and hazardous
weather, and contribute to air pollution. On arri-
val at the courthouse, in some locations, there
was no private meeting space. Sometimes it was
impossible to find a table on which to write.
Counsel were often found in courthouse hallways
scribbling minutes of settlement, without access
to a computer and a printer. This invited mistakes
and future skirmishes.

In contrast, online conferencing allows counsel
and the judge to meet from the comfort of their
respective homes or offices. The parties can make
themselves available to participate by phone or
video link but do not necessarily need to dedicate
their entire day to a process which often involves
lengthy waits. For parties without suitable private
space or technology to participate online, these
could be made available in physical courthouses.
During an online conference, lawyers and the
judge have the means to review and edit docu-
ments together, synchronously. Counsel have
easy access to their entire file, the relevant case
law, and support calculation software. The tools
available during an online conference make it
easier and faster to resolve cases on a final basis,
with confidence.

Many parties are more comfortable online. One
self-represented litigant preferred his video hear-
ing before the B.C. Court of Appeal, suggesting
“I feel this format should be an option available
to litigants regardless of physical-distancing re-
quirements. It is progressive and conducive to

access to justice”.?*
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Many survivors of intimate partner violence are
terrified to come to court. In the bricks-and-
mortar courthouse, some survivors would be
stuck in the hallway with their abuser glaring at
them. Through audio-visual conferencing tech-
nology like Zoom, a judge can control the con-
ference process in an inclusive and respectful
manner. The judge can mute parties who are
speaking inappropriately. A litigant who requires
time to cool-down can easily be placed in a virtu-
al breakout room. The physical distance between
the parties ensures everyone’s safety.

While family justice professionals generally have
far more experience resolving cases in-person,
research and experience are starting to show that,
with proper technology training, settlement may
be easier to achieve online. There is no reason
that in-person conferences should be required or
even be the default process. Online conferencing
by secure audio-visual link may be faster, easier,
less expensive, and more successful at achieving
settlements.

3. Online Access Following Re-
Opening

As a result of the pandemic, courts have been op-
erating remotely all around the world.?> Ontario
is now re-opening businesses and services, but
remote assistance must continue to be available
to family litigants. This is a human rights and ac-
cess to justice issue. In the U.S., about four in 10
adults (37.6 per cent) ages 18 and older have a
higher risk of developing serious illness if they
become infected with COVID-19, due to their
advanced age (65 and older) or health condi-
tion.?6 The numbers of people at increased risk is
probably similar in Canada. Whatever the num-
ber of people affected, many parties, counsel,
court staff and possibly judges will not be able to
effectively participate at in-person hearings.?’ In
New York, numerous judges, court staff and law-
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yers fell ill as a result of the virus; Judge Johnny
Lee Baynes died of complications of COVID-19
on March 26.2% Some people with mobility chal-
lenges already had difficulty accessing court-
houses; now, many more people will require
online services to safely access the courts due to
health circumstances. Online access should not
be a matter for debate or discretion. Family jus-
tice participants and professionals should not
have to divulge personal health information to
engage the justice system. Online family court
services should be available to all.

Online access is nearly universal in Canada, but

true universality will need to be assured. Accord-
ing to Statistics Canada, 94 per cent of Canadians
t.2% Government will need to

provide technology to people who cannot afford

have home Interne

it and will have to expand Internet infrastructure
in remote communities. Both these developments
will be necessary to facilitate online education
and health resources. Until Internet access is
available to all, the Family Law Information Cen-
tres at select courthouses are expected to provide
a private room, computer, phone, webcam and
microphone, with a stable Internet connection
available for public use. There is no reason that
online court services cannot be used, widely, as
key mode of engaging court services, with appro-
priate investment in technology. This would offer
huge long-term cost savings to government, as
well as users.

The court has only become more open and trans-
parent in transitioning to remote hearings. Public
engagement skyrocketed when more than 20,000
people watched, live, as Justice Di Luca read his
verdict in R. v. Theriault, convicting an off-duty
white police officer of assaulting a young Black
man.*° The four-hour reading of the verdict of-
fered a clear explanation of the court’s decision-
making process, and viewers were better able to
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see the faces of the judge, accused, and counsel
simultaneously than would ever have been possi-
ble at an in-person hearing.

As dispute resolution has started to move online,
justice system participants are rightly asking
whether we should be making even more pro-
found shifts to enable cost-efficiencies. The Brit-
ish Columbia Civil Resolution Tribunal (“CRT”)
has continued to operate, uninterrupted, through-
out the pandemic.®' The Tribunal is the mandato-
ry route to address four types of cases: motor ve-
hicle injuries up to $50,000; small claims dis-
putes up to $5,000; and condo and property disa-
greements. The system can be accessed by web-
site, email, telephone, fax, mail and at Service
B.C. locations. It is available on a smartphone or
tablet, from the comfort of the living room couch.
The CRT provides legal information and tools,
such as customised letter templates. If these
mechanisms do not resolve the dispute, the CRT
is available for online dispute resolution; first
through direct negotiation, then facilitated media-
tion, and finally, an adjudicator can make a final
determination which is enforceable as a court or-
der. The CRT operates independently from gov-
ernment, offers interpretation services in over
200 languages, and provides fee waivers for peo-
ple with low income.

In the Netherlands, the Rechtwijzer offered an
Internet dispute resolution platform for separat-
ing couples.*? The platform gathered infor-
mation, guided people through a series of ques-
tions about their preferences and looked for
points of agreement between the spouses. It of-
fered tools for calculating support and drafting
agreements. The platform also provided online
interest-based mediation and adjudication. The
service was simple and very inexpensive. Over
70 per cent of participants found the process fair
to a great or very great extent and 70 per cent
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believed the platform led to effective and sus-
tainable solutions. On average, users rated the
experience at 7.7 out of 10. With an insufficient
number of users, in March 2017, the
Rechtwijzer partnership between a legal-aid
board, a commercial software company and a
not-for-profit came to an end. A related organi-
zation is developing a new online dispute resolu-
tion tool limited to the domestic market.

Currently, in Ontario, the Family Law Guided
Pathways website provides practical legal infor-
mation and assistance in form completion. The
Family Law Portal is another free offering which
provides information about the process of separa-
tion. Consumers may welcome increased access
to Ontario legal information online, but these
tools are not highly sophisticated. For example,
“date of cohabitation” is treated as an entirely
straight-forward concept that requires no further
exploration instead of asking the user about the
seven factors relevant to its determination.* A
mobile app, Thistoo, was intended to inexpen-
sively prepare separation agreements;>* it appears
to have failed at the start up stage.*> Family law-
yers have yet to become obsolete.

Still, technology could offer considerable effi-
ciencies to family law consumers. With artificial
intelligence tools, we will be able to review doc-
uments faster and more accurately, better gauge
the cost of upcoming steps in a case, and even
predict outcomes at trial more accurately based
on caselaw databases.*® In the employment law
context, for example, currently available software
is able to predict reasonable notice periods with
considerable accuracy using machine learning.?’
Similar technologies will allow family lawyers to
focus on our core human competencies: listening,
advising, negotiating, advocacy.

A focus on children’s rights and best interests
also requires that we reconsider our traditional
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approach. “Family breakdown can victimize chil-
dren in many ways. It can effectively deprive
them of a parent. It can have them living in pov-
erty. It can result in abuse. And it does all this
without allowing them an adequate voice”.*8
Young people have a right to participate in a fam-
ily justice system that is truly responsive to their
needs.>® This would require more involvement of
children and youth in the family justice system,
using supportive, flexible and individualized pro-
cesses. Jean-Paul Boyd argues in favour of a spe-
cialized, interdisciplinary system, writing:
Family law can no longer be treated as just an-
other species of civil dispute, subject to the same
rules and principles despite its special nature and
many critical differences. We, as a modern, in-
dustrialized society, must put an end to the bi-
zarre situation of spending the vast majority of
our family justice dollars supporting the dispute
resolution mechanism that is the least efficient,
most time-consuming and most destructive to
families and children.*

4. Written Hearings

For civil cases in Ontario, Justice Myers has pro-
posed written hearings as the default procedure,
advocating that “the judicial system in the prov-
ince can be improved, streamlined and made con-
siderably more efficient through a paradigm shift
away from in-person oral hearings”. His Hon-
our’s “List of Rules Potentially Affected by Re-
forms to Civil Justice System” also proposes the
increased use of videoconferences and telecon-
ferences.*!

Hearings in writing have expanded as a result of
COVID-19 physical distancing protocols. On
March 12, 2020, the Chief Justice of Norway
suspended all oral hearings due to the pandemic
and permitted written hearings instead. The court
even issued a sexual assault sentencing decision
following a fully written hearing.*?
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Appeal hearings in Ontario have sometimes been
heard in writing alone. The Ontario Court of Ap-
peal decided an appeal based solely on the writ-
ten record over the objection of one party.* The
court indicated it would schedule a teleconfer-
ence only if the panel wanted counsel to “respond
to any questions”. Justice Paciocco held that the
written record “presented the issues with clarity”
and “the issues are, by their nature, capable of
being adequately addressed in writing”. The de-
lay occasioned by an adjournment would have
been prejudicial.

Earl Cherniak, an esteemed appeal lawyer, round-

ly critiqued this decision, arguing that:
[Clounsel can and do influence the result of ap-
peals by their oral advocacy. The parties and the
public benefit by that advocacy. Add to that the
principle of open courts, so that what occurs is
available to public scrutiny, and the opportunity
for the parties to see that their case was fully
considered by an interested, prepared, unbiased,
inquisitive and independent court, and the im-
portance of oral advocacy in an open forum,
preferably in person but at least by video confer-
ence, is obvious.*

Respectfully, the principles of fundamental jus-
tice do not require an oral hearing in all circum-
stances. Sometimes, a written hearing will be suf-
ficient; in other contexts, a video or telephone
hearing will be appropriate,*> and sometimes,
perhaps, only an in-person hearing will satisfy the
right to fair process.*® The Family Law Rules al-
low 14B motions in writing for “procedural” and
“uncomplicated” matters.*” These motions are
rarely used except for consent orders, and when
attempted, they are often refused with an instruc-
tion that the matter should be brought as a regular
motion. In my view, the use of written hearings
could be expanded, without compromising fair-
ness and while achieving significant cost savings.



Ontario Family Law Reporter

In Singh v. Minister of Employment and Immigra-
tion,*® the Supreme Court held that refugee
claimants had the right to a full oral hearing be-
cause these cases implicated their personal secu-
rity. There are numerous family law hearings,
daily, which affect fundamental rights and free-
doms; these matters should be argued in open
court to maximize public scrutiny and facilitate
correct decisions. Addressing issues of legal or
factual complexity, oral argument can be vital to
avoiding errors and achieving a just result. But
there are other family law cases in which the
stakes are not so significant and the dispute not
complex. Examples of matters which might
readily be determined in writing alone include the
issue of which professional should prepare an
agreed s. 30 custody and access assessment, the
determination of interim child and spousal sup-
port in straightforward cases, claims for interim
disbursements, and refusals motions. For hear-
ings in writing, public access is maintained
through access to the written record and making
available the court’s decision.

Many cases are suited to abridged oral argument.
When the lawyer is responsible and well-
prepared, and judges have the time and research
assistance to review written materials in advance,
oral hearings do not need to be lengthy. Funda-
mental issues of national importance are decided
with limited oral argument at the Supreme Court
of Canada. There, counsel acting for public inter-
est interveners receive, if they are lucky, five
minutes*’ to make submissions on the most pro-
found and difficult issues facing our country. Ef-
fective counsel in our highest court prepare well-
honed, razor-sharp arguments and adroitly deal
with the concerns of the panel. The case of an
individual family litigant deserves equal care in
its preparation but does not need vastly more time
for argument if the facts are well-organized for
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the court. Efficient oral hearings require a suffi-
cient roster of judges, with appropriate supports.
Counsel have a responsibility to narrow issues
and assist the court effectively.

Families require access to timely, cost-effective
hearings. If the default is a written hearing for
appropriate matters, the court will be able to
more quickly deal with cases which legitimately
require oral argument. The primary objective of
the Rules requires that the court decide cases
“justly”” — this means there should be written
adjudication whenever that is fair to the parties,
appropriate and proportionate. There could be
significant time and cost savings with written
hearings, which will expand, not compromise,
access to justice.

5. Discrimination in Default Proper-
ty Protections under the Family
Law Act

In 1986, Rosa Becker killed herself following a
Pyrrhic victory seeking to share property ac-
quired during the relationship as an unmarried
spouse.’® In 1993, Ontario’s Law Reform Com-
mission proposed that property-sharing should be
extended to unmarried spouses.’! Now, 25 years
later, nothing has been done in Ontario. The pan-
demic has made the need for the change more
acute.

The different definitions of “spouse” for the pur-
poses of support versus property and exclusive
possession give rise to confusion and unfairness.
Unmarried spouses are unable to access the de-
fault property protections that safeguard against
economic dislocation at separation. Many prov-
inces and territories have eliminated discrimina-
tory treatment in relation to default property-
sharing: British Columbia, Alberta, Saskatche-
wan, Manitoba, Northwest Territories, and Nu-
navut.>? Public consultations about the issue have
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been conducted in Quebec and Nova Scotia.>
Ontario, New Brunswick, Newfoundland & Lab-
rador, Prince Edward Island, and the Yukon ap-
pear to be taking no steps to protect unmarried
spouses through access to property protections.

Increasing numbers of children are born to un-
married parents.>* Family courts are overbur-
dened. Confusion and uncertainty in the law
means longer and more costly hearings. The
common law trust remedies available to unmar-
ried spouses require lengthy trials which clog up
the court system. In contrast, married spouses
settle property issues with relative speed using
the clear framework of equalization provided by
the Act. Indeed, dependent unmarried spouses
with children may be forced to rely on the public
purse, because they cannot readily share the
property accumulated during the relationship.

During the pandemic, many people have been
unable to marry; friends and family cannot cross
borders and wedding celebrations have been can-
celled.> Couples may reschedule their planned
events or may not have the time and economic
resources to do so. It should not matter, as it
should never matter, whether spouses have a mar-
riage certificate in sharing the economic reper-
cussions of a long-term relationship following
separation. This is a statutory amendment that is
long-overdue and constitutionally required.>¢

6. Racism and Systemic Inequalities

In the U.S., COVID-19 has killed Black people at
twice the rate of white people.”’ Blacks represent
30 per cent of the population of Chicago but ac-
count for more than 70 per cent of the COVID-
19-related deaths.’® In the midst of the loss of so
many Black lives during the pandemic, George
Floyd was killed. Police kill Black men at more
than twice the rate than they do white men.*® In

Volume 34, Issue |

early June, the judges of the Washington Su-
preme Court issued an open letter:

We are compelled by recent events to join other
state supreme courts around the nation in ad-
dressing our legal community... As judges, we
must recognize the role we have played in de-
valuing black lives... We call on every member
of our legal community to reflect on this mo-
ment and ask ourselves how we may work to-
gether to eradicate racism.®

Canadian Law Deans similarly issued a statement
on anti-Black racism, writing, “we must play a
role in ameliorating the damage caused by racist

practices in the Canadian legal system”.5!

How will the Ontario family justice system re-
spond to the challenge of anti-Black racism and
other forms of systemic discrimination?
COVID-19 has disproportionately affected mar-
ginalized populations: people living in poverty
or experiencing homelessness; people in con-
gregate settings like nursing homes, prisons and
group homes; and racialized and Indigenous
people. Indigenous communities are more often
exposed to environmental health hazards and
have higher rates of chronic medical condi-
tions.®? People with disabilities are put at risk by
being denied contact with support workers and
parents.®* The Canadian Civil Liberties Associa-
tion commenced litigation against the City of
Toronto for its failure to urgently protect the
lives of those experiencing homelessness during
the pandemic. The proceeding was settled with
the City agreeing to make available such beds as
necessary to achieve physical distancing stand-
ards across the shelter system. %

A popular slogan during the pandemic is “we
are all in this together” but the most privileged
are the best able to protect themselves from the
impacts of the virus. In family law, the courts
have held “there should be a presumption that
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existing parenting arrangements and schedules
should continue, subject to whatever modifica-
tions may be necessary to ensure that all
COVID-19 precautions are adhered to”.%° Par-
enting was regarded as an essential service.
Children involved in the child welfare system,
however, were denied in-person contact with
their parents. Most agencies completely sus-
pended in-person parent-child visits, across the
board, in response to the pandemic. The courts
have ruled “that there is no presumptive author-
ity extended to the Society to suspend all in-
person access to parents without formulating
some alternative measures”.% Still, as busi-
nesses re-open, some children continue to await

the resumption of parenting time.®’

Black and Indigenous children continue to be
over-represented in the child welfare system.®
Indigenous children make up seven per cent of
the total number of children in Canada but repre-
sent 48 per cent of all children in care.® There
are more Indigenous children in care today than
there were in residential schools at the height of
their use. A report by Toronto Children’s Aid So-
ciety indicated that 41 per cent of the children in
the care of their agency were Black, while Black
children made up only eight per cent of the city’s
population.

Colonialism, anti-Black racism and white su-
premacy contribute to the overrepresentation of
these children in the child welfare system. As we
confront systemic discrimination in the criminal
justice system, the family justice system must
respond to systemic discrimination in child pro-
tection. As Dr. Teresa Tam has said, “This is not
just someone else’s problem or someone else’s
sorrow. Inequities touch us all,” she said. “They
affect the health and social well-being of all Ca-

nadians just as they diminish our humanity”.”
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7. Gender Inequality

The pandemic has also deepened women’s ine-
quality, with implications for family justice. The
UN Human Rights Office notes, “The dramatic
increase in women’s caregiving responsibilities,
the rise in what was already an epidemic of sexu-
al and domestic violence, the continued feminiza-
tion of poverty, the proliferation of barriers to
healthcare, especially pregnancy-related
healthcare, will profoundly jeopardize women’s
safety and well-being, economic security, and
participation in political and public life, both dur-

ing and after the pandemic™.”!

Statistics Canada data shows women among the
hardest hit by COVID-19 job losses. In March,
the rate of decline in employment for women in
their core earning years, aged 25 to 54, was more
than twice that of men (19.2 per cent of women
in this group lost all or most of their usual

hours).”

Women continue to disproportionally
provide care for children.”® During the pandemic,
schools and daycares have closed, and the care-
giving burden most often falls on women in dif-
ferent-sex relationships. Women still tend to earn
less than male partners, so for privileged families,
the financially rational choice is that the female
partner will curtail her paid employment if neces-
sary. Between February and March, the number
of women exiting the Canadian labour market

grew by 10.5 per cent.”

The COVID-19 pandemic is likely to reinforce
the gendered division of labour, with serious
long-term economic consequences for women.
Many intelligent, well-educated women continue
to limit their work hours and forego career oppor-
tunities to care for their families. At separation,
these women should not be immediately imputed
with higher income when they have difficulty
earning what might otherwise be expected given
their education. Women’s lower earnings follow-
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ing years of caregiving demonstrate their entitle-
ment to compensatory support. The pandemic
will likely exacerbate women’s economic disad-
vantage arising from marriage and its breakdown
and bring compensatory factors to the fore in de-
termining the quantum and duration of spousal
support.

Conclusion

During this crisis, we have often seen people at
their best. There was the story of Crystal Blair at
the Glenholme Loop Petro Pass near Masstown,
Nova Scotia, offering free meals and a hot show-
er to the truckers who transport essential sup-
plies.”” Tom Moore, the 99-year-old British war
veteran, completed 100 laps of his garden, raised
$22.9 million for the British health service, and
wisely counseled, “For all those people who are
finding it difficult at the moment: the sun will
shine on you again and the clouds will go
away”.’¢ Health care workers, grocery store
clerks, and other essential workers are helping to
keep people healthy and safe; there is pot-
banging and horn-honking in appreciation for
them every night. Children and youth are show-
ing their resilience. Rates of clinically significant
depression and anxiety are down from 2019 lev-
els among students.”’

This time of crisis has required generosity of spir-
it and patience. We have been asked to prioritize
community well-being over self-interest. Day-to-
day, we lawyers contribute to the public good.
But during the pandemic, each one of us was of-
fered the opportunity to save lives by staying
home. And collectively, we helped plank the
curve. This is wonderful.

At our best, family lawyers have offered free
legal help by phone,’® worked cooperatively
with opposing counsel to arrange access and de-
liver disclosure and engaged in online alterna-
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tive dispute resolution to move matters forward.
Family court judges have worked hard to main-
tain parenting relationships and to address dire
financial circumstances. They have penned doz-
ens of new family law cases to guide the bar and
the community at large. Throughout the pan-
demic, the Ontario family justice system has
continued to help families navigate one of the
most stressful times of their lives, all during a
time of collective grief.

Unfortunately, we have also seen people at their
worst. There have been institutional failures and
collective tragedies. In Ontario, Regis
Korchinski-Paquet and Ejaz Choudry both died
after the police attended at their homes.” Accord-
ing to a military report, Ontario long-term care
residents were mistreated: “bullied, drugged, im-
properly fed and in some cases left for hours and
days in soiled bedding”.3° The U.S. President
mused about injecting disinfectants as a possible
means to kill the virus.®! Profiteers tried to pur-
chase vast quantities of hand sanitizer and sell it
at extortionate prices. Some people took ad-
vantage of the suspension of regular court opera-
tions to withhold access and to impose punitive
financial arrangements. Throughout, we have
seen the deep fissures of inequality grow even
deeper.

Now, the courts are re-opening their doors for in-
person hearings starting July 6th. This will be a
time of reckoning, as judges assess how parties
and counsel conducted themselves during the
suspension of regular operations. There will be a
backlog of cases, and possibly a flood of new
ones, that require our attention. But we should
not miss this opportunity to radically rethink the
future of family law. It is more important than
ever that we ensure a fair process for all parties,
save expense and time, and deal with cases in a
proportionate way, recognizing that the court has
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limited resources. We can harness technology,
while fostering the best human qualities during
the crisis: care, creativity, hope and resilience.
This is not the time for business as usual, but an
opportunity to reimagine family justice for the
21st century.
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