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New York Marijuana Regulation and Taxation Act
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• Effective March 31, 2021. 
• Legalizes and regulates cannabis use and possession for adults who are 21 

and older. 
• Creates a new Cannabis Law and consolidates the laws affecting recreational 

adult-use of cannabis, medical marijuana, and the cannabinoid hemp 
program. 

• Programs will be overseen and regulated by a newly created Cannabis 
Control Board and the Office of Cannabis Management.

Marijuana Regulation and Taxation Act (“MRTA”)
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• Section 201-d of the New York Labor Law:  

“Unless otherwise provided by law, it shall be unlawful for 
any employer or employment agency to refuse to hire, 
employ or license, or to discharge from employment or 
otherwise discr iminate against an indiv idual in 
compensation, promotion or terms, conditions or privileges 
of employment because of . . . an individual's legal 
recreational activities, including cannabis in accordance with 
state law, outside work hours, off of the employer's premises 
and without use of the employer's equipment or other 
property . . . .” 
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Amendment to Legal Activities Law
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• Adults who are 21 and older may possess up to three ounces of cannabis and 
up to 24 grams of concentrated cannabis and may use cannabis except as 
prohibited by state law. 

• Retail sales not expected until mid-2022. 
• Extensive licensing requirements; pending regulations. 
• Goal: 50% of licenses issued to “social equity applicants” 

• Applicants from communities impacted by cannabis prohibition; 
• Women-owned businesses/enterprises; minority-owned businesses/enterprises; 
• Distressed farmers; and 
• Service-disabled veterans.
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Use “In Accordance With State Law”
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• Not lawful, but difficult to detect. 
• MRTA directs the state police to increase the number of trained and certified 

drug recognition experts and provide increased drug recognition awareness 
and advanced roadside impaired driving enforcement training. 

• The Department of Health is directed to conduct research to evaluate 
methodologies and technologies for the detection of cannabis-impaired driving 
and to present its findings to the legislature on or before December 31, 2022.  

• Department of Health may promulgate rules and regulations to approve and certify a test 
to detect current cannabis impairment.
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Driving Under the Influence
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• Employers may lawfully takes action related to the use of cannabis if: 
• The employer’s actions were required by state or federal statute, regulation, ordinance, or 

other state or federal governmental mandate; 
• The employee is impaired by the use of cannabis, meaning the employee manifests 

specific articulable systems while working that: 
• Decrease or lessen the employee’s performance of the duties or tasks of the employee’s job 

position; or 
• Interfere with an employer’s obligation to provide a safe and healthy work place, free from 

recognized hazards, as required by state and federal occupational safety and health law; or 
• The employer’s actions would require such employer to commit an act that would cause 

the employer to be in violation of federal law or would result in the loss of a federal 
contract or federal funding.
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What Can Employers Do?
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Practical Considerations
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• https://www.youtube.com/watch?v=bdMAu-AYMGo 

• https://www.leafly.com/dispensary-info/mayflower-medicinals

10

 What Does It All Mean?

https://www.youtube.com/watch?v=bdMAu-AYMGo
https://www.leafly.com/dispensary-info/mayflower-medicinals
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• Marijuana is legal in NY, and so lawful off-duty use is generally protected. 
• Other State requirements and/or federal laws/contracts could override these protections. 

• Employers can still prohibit use, possession, and impairment during working 
hours and/or on work premises. 

• Similar to alcohol. 
• Work- and safety-relatedness are key.
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 What Does It All Mean?
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• Check your policy! 
• Do we specifically identify marijuana?  How?  Why? 

• Impact on Marijuana Testing: 
• Federal (e.g. DOT)/State contracts, rules, or regulations: Comply with all requirements. 
• Pre-Hire: Unlawful. 
• Random: Unlawful. 
• Reasonable Suspicion: Lawful, but some risk. 
• Post-Accident: Lawful, but some risk.
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Impact On The Workplace
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• A positive test does not guarantee impairment or other unlawful/unprotected 
action. 

• Different than a “breathalyzer.” 
• Change by end of 2022? 

• Supervisors are key! 
• Reasonable suspicion testing requires reasonable suspicion training. 
• Recognizing and documenting signs of impairment.
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Positive Tests



Thank you.


