
Memo in Opposition: Workers’ Compensation Occupational Disease Presumption

A large number of private and public-sector employers, listed below, have come together to 
oppose any legislative or regulatory proposal that would amend New York State’s Workers’ 
Compensation Law to create an occupational disease presumption for employees that have 
contracted COVID-19.
This type of presumption is unreasonable because it completely ignores both the common 
law and statutory concept of causation of injury, the protections for workers already present 
in the Workers’ Compensation Law, and the recognized community exposure to and spread 
of COVID-19.
Its effect will be the bankrupting of commercial workers’ compensation carriers, the State 
Insurance Fund and self-insured employers.
Importantly, the state’s Workers’ Compensation Law already addresses and provides 
treatment and compensation for occupational diseases, defined as an injury or illness that is 
associated with the nature of the occupation. Current case law has developed a reasonably 
clear set of legal rules for communicable diseases.
This proposed legislation represents a drastic change to current state law. It would give a 
presumption of disability to 100 percent of New York’s private and public sector employees 
who have contracted COVID-19, thus shifting the cost of these workers’ medical care, lost 
wages and death benefits to the workers’ compensation system.
Recent random testing of New Yorkers suggests that about one in seven New Yorkers have 
already had the virus, and Governor Cuomo has stated publicly that as many as 60 to 80 
percent of New Yorkers could eventually contract the disease.
A March 27, 2020 legislative analysis issued by the New York Compensation Insurance 
Rating Board projected the cost impact on the state’s workers compensation system to be as 
high as $31 billion, compared to current annual losses in the state’s workers’ compensation 
system, including both the insured market and self-insureds, of approximately $8.7 billion.
Further, highlighting the irresponsible nature of this proposal, is the fact that a shift of 
this kind would also mean a shift of medical treatment of this disease to the workers’ 
compensation system. The Workers’ Compensation Board, the Legislature and the Governor 
have recently enacted laws, regulations and programs intended to address a major, long-
term major shortage of doctors, specifically primary care physicians (the front line in the 
COVID-19 battle) participation in the workers’ comp system. There is no question that this 
proposal will further complicate the delivery of  
medical treatment.
This legislation would severely disrupt any attempt to control the costs of New York’s 
comp system and the treatment of New Yorkers sickened by COVID-19 and would result 
in enormous increases in workers’ compensation costs for all private and public sector 
employers. The proposal is badly flawed and should be rejected by the state legislature.
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