
  

 

AFFIRMATIVE ACTION COMPLIANCE (Part 2): Is Your 
Organization Subject to Section 503 of the Rehabilitation Act? 

 
As noted in Part 1 of this series, an employer faces various affirmative action 

requirements when it is considering whether to enter the federal contracting arena.  There are 
three main pieces of law/regulation with which federal contractors and subcontractors may need 
to comply: (1) Executive Order 11246 (minorities and females); (2) Section 503 of the 
Rehabilitation Act (Individuals with Disabilities ("IWD")); and (3) the Vietnam Era Veterans' 
Readjustment Assistance Act ("VEVRAA") (protected veterans), as amended by the Jobs for 
Veterans Act of 2002.   

 
"Basic coverage" for each of these laws have different thresholds.  For EO 11246, a 

contractor is covered if the dollar amount of contracts in the aggregate in any twelve-month 
period exceeds $10,000.  For Section 503, a contractor is covered if it enters into a single 
contract of $15,000 or more.  For VEVRAA, the threshold dollar amount is a single contract of 
$150,000 or more. 

 
Does this mean my organization needs to have a written Section 503 affirmative action plan 
("AAP")? 
 

Maybe.  As mentioned above, a contractor is covered by Section 503 when it engages in 
a single contract worth at least $15,000.00 for any twelve-month period with a Federal executive 
agency.  Once a contractor meets this "basic" coverage threshold, "covered contractors" must 
comply with Section 503 and take affirmative action in general with regard to IWDs and ensure 
nondiscrimination on the basis of mental or physical disability.  In addition to "basic" coverage 
obligations, the contractor may not only be subjected to a "full-blown" compliance review by the 
Office of Federal Contract Compliance Programs ("OFCCP") (which includes an audit of the 
contractor's employment practices under all three regulations, if applicable), but the contractor 
may also be subject to "focused reviews" which are on-site audits focusing on only one of the 
regulations.  In a Section 503 focused review, the compliance officer would review policies and 
practices of the contractor related solely to Section 503 compliance.  The review would include, 
among other things, interviews with managers responsible for equal employment opportunity and 
Section 503 compliance (such as the ADA coordinator) as well as employees affected by those 
policies.  OFCCP would also seek to evaluate hiring and compensation data, as well as the 
handling of accommodation requests, to ensure that individuals with disabilities are not being 
discriminated against in employment.   

 
Under each of the laws mentioned above, a written affirmative action plan (over and 

above the other requirements of basic coverage) is required when the contractor meets a certain 
dollar amount/employee count threshold.  For EO 11246 and Section 503 this obligation applies 
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to contractors that have fifty or more employees and have a single government contract1 for 
$50,000.00 or more.  Under VEVRAA, the threshold is fifty or more employees and a single 
government contract of $150,000 or more.  Thus, a contractor can potentially be required to have 
three written AAPs if it meets all of the above thresholds, which is not at all unusual.2 

 
So, what are my obligations if I do not need to have a written Section 503 AAP? 
 

Whether or not a contractor meets the threshold for creating a written Section 503 AAP, 
contractors that meet the preliminary coverage threshold of Section 503 must comply with 
certain obligations set forth in the regulations as summarized below.  Thus, the following 
obligations attach when the $15,000 single contract threshold is met. 

 
1. Include the Equal Opportunity Clause in Subcontracts 

 
All covered contractors and subcontractors must include in each of their covered "federal 

subcontracts" the Equal Opportunity ("EO") clause concerning disabled individuals.  It is not 
necessary to quote the EO clause verbatim (it is very long).  Instead, the clause can be included 
in a subcontract by reference.   

 
2. Maintain Proper Records  

 
Under Section 503, like the Executive Order, contractors with fewer than 150 employees 

or those with a contract less than $150,000, the record retention period is one year.  Contractors 
that have a contract of $150,000 or more (and 150 employees) must keep personnel records for 
two years from the date of creation or the date of the personnel transaction referenced in the 
document, whichever occurs later.  However, contractors must keep all personnel records of 
involuntarily terminated employees for two years from the date of the termination.  Personnel 
records include those relating to hiring, assignment, promotion, demotion, transfer, layoff and 
termination, requests for reasonable accommodation, and rates of pay or other terms of 
compensation.   

 

                                                 
1 Similar to the requirement under Executive Order 11246, the value of contracts 

necessary for triggering a written affirmative action plan ("AAP") under Section 503 or 
VEVRAA are not to be combined.  Therefore, a contractor performing work for the government 
pursuant to a series of contracts, the value of none individually exceeding $50,000.00, need not 
create a written Section 503 AAP, even if the total value of all contracts is at least $50,000.00. 

2 Many contractors choose to combine the Section 503 and VEVRAA AAPs into one 
document; however, due to the revised Section 503 and VEVRAA regulations that became 
effective March 24, 2014, some contractors have decided to maintain separate plans for each of 
these regulations.  Considering the potential now for "focused reviews," drafting separate plans 
may become more popular. 
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In addition, under Section 503, information concerning the medical condition or history 
of any applicant or employee must be collected and maintained in separate files and kept 
confidential.  

 
3. Display the EEO Poster 

 
The same poster required under the Executive Order will suffice to meet this obligation.  

The poster is available at https://www.dol.gov/ofccp/regs/compliance/posters/pdf/eeopost.pdf.  
However, contractors must ensure that applicants and employees are informed of the notice's 
contents which may, e.g., mean providing Braille or large print versions to a visually impaired 
individual or lowering the notice so that it may be read by an individual in a wheelchair.   

 
4. Notify the Union 

 
Contractors have the obligation to notify the union of their requirement under the 

Rehabilitation Act not to discriminate and to take affirmative action with regard to individuals 
with disabilities. 

 
That's not much at all, how about if  need to have a written Section 503 AAP? 
 

If you are a government contractor that meets the threshold to develop and implement a 
written AAP, the written plan must include mandatory compliance language, often referred to as 
the "narrative."  Other than the narrative, the Section 503 written AAP must contain: 

 
• Documentation of the evaluation of the contractor's personnel processes. 
• An assessment of the contractor's outreach and recruitment of individuals with 

disabilities ("IWDs"). 
• A data collection analysis that includes, for the prior AAP year, the number of 

applicants who self-identified as IWDs pre-offer; total number of job openings; 
total number of jobs filled; total number of applicants for all jobs; total number of 
IWDs hired; and total number of applicants hired. 

• In addition, the contractor is required to perform a utilization analysis to 
determine whether there is 7% IWD incumbency in its workforce (or job groups 
depending on the contractor's employee count). 

 
In addition to the above, contractors that meet the threshold to develop a written Section 503 
AAP must provide: 
 

1. Invitation to Self-Identify  
 
Contractors must invite applicants to self-identify as an individual with a disability at the 

pre-offer stage and at the post-offer stage.  Further, contractors must extend a self-identification 
invitation to all employees in the contractor's first year of coverage, and once every five years 
thereafter.  Contractors must also remind employees at least once in intervening years that they 
may self-identify as an individual with a disability.   

 

https://www.dol.gov/ofccp/regs/compliance/posters/pdf/eeopost.pdf
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Covered contractors must use the form of invitation to self-identify that is published on 
the OFCCP's website without alteration as it is an OMB-approved form.  The OFCCP form can 
be found at: http://www.dol.gov/ofccp/regs/compliance/section503.htm.  The form has an 
expiration date of January 31, 2020.  Contractors who have not updated their form for a few 
years may want to make sure that the form they are using reflects the current expiration date. 

 
Covered contractors may use their own electronically fillable form if (1) it includes the 

OMB Control Number and current Expiration Date; (2) it includes the identical text in identical 
order as the OFCCP Form; and (3) if the form is at least 11 Pitch, San Serif Form (the footnote 
and burden statement may be 10 pitch). 

 
Contractors must also keep a separate file on persons who have self-identified and 

provide that file to OFCCP upon request. 
 

2. Access to the Section 503 AAP 
 

Covered contractors must make available its Section 503 AAP to any employee or 
applicant upon request (there is no such requirement with respect to the contractor's Executive 
Order AAP).  The contractor must post a notice identifying the location and hours during which 
employees and applicants may access the AAP for disabled individuals (also, contractors may 
provide access to the AAP electronically). However, the contractor is not obligated to, and 
should not, provide a copy of the AAP to employees or applicants.  Also, the contractor is not 
obligated to, and should not, provide either the data collection analysis or the utilization analysis 
(see above bullets) to employees or applicants.  
 

In the final installment of this series we will discuss the VEVRAA affirmative action 
requirements. 
 

If you have any questions about the matters discussed in this issue of Compliance 
Matters, please call your firm contact at (818) 508-3700, or visit us online at www.brgslaw.com.  
 
Sincerely, 
David Harvey 
Ballard Rosenberg Golper & Savitt, LLP 

http://www.dol.gov/ofccp/regs/compliance/section503.htm
https://nam05.safelinks.protection.outlook.com/?url=http%3A%2F%2Fr20.rs6.net%2Ftn.jsp%3Ft%3Dxrom9c4ab.0.0.fpjsoecab.0%26id%3Dpreview%26r%3D3%26p%3Dhttp%253A%252F%252Fwww.brgslaw.com.&data=02%7C01%7Cdharvey%40brgslaw.com%7C54fe984af71e46178f4a08d70571e1d9%7C1bfe717c6e52443eb881f7f5d25b5fdf%7C1%7C0%7C636983858993297331&sdata=SG9L%2BVDcVlBPX%2FzXHiMP%2FxwHqA9rqrV6VW4%2Fe3oY%2B1k%3D&reserved=0
https://nam05.safelinks.protection.outlook.com/?url=http%3A%2F%2Fr20.rs6.net%2Ftn.jsp%3Ft%3Dxrom9c4ab.0.0.fpjsoecab.0%26id%3Dpreview%26r%3D3%26p%3Dhttp%253A%252F%252Fwww.brgslaw.com.&data=02%7C01%7Cdharvey%40brgslaw.com%7C54fe984af71e46178f4a08d70571e1d9%7C1bfe717c6e52443eb881f7f5d25b5fdf%7C1%7C0%7C636983858993297331&sdata=SG9L%2BVDcVlBPX%2FzXHiMP%2FxwHqA9rqrV6VW4%2Fe3oY%2B1k%3D&reserved=0

