
 
 
 
 
 

 

AFFIRMATIVE ACTION COMPLIANCE (Part 1): Do You Know Whether Your Company is 

a Federal Contractor? 

Who is a government contractor? 

Any employer with an “Executive Agency” contract or series of contracts, which in the aggregate 
exceed $10,000.00 in any twelve-month period, is a “government contractor” and must adhere to the 

applicable affirmative action requirements found in Executive Order 11246. Notably, this threshold 

coverage does not automatically require the completion of a written Affirmative Action Plan ("AAP"), but 

nonetheless requires the contractor to ensure nondiscrimination and take "affirmative action" in its 
employment practices (as described below) . 

The regulations define a “government contractor” as any non-exempt prime contractor or 
subcontractor. Many employers are surprised to discover that subcontractors are also bound by the 

Executive Order’s affirmative action requirements where the agreement with the contractor is worth 
$10,000.00 or more, and either (a) the subcontractor agrees to perform part of the Federal contract, or (b) 

the subcontractor agrees to perform work that is “necessary to” the contractor’s completion of the Federal 

contract.  

In addition a lower tiered subcontractor who performs work or provides services for another 
covered subcontractor also can be subject to mandatory compliance with the Executive Order. 

Who needs a written Affirmative Action Plan? 

As mentioned above, a contractor is covered by the Executive Order's general requirements to 

engage in affirmative action and nondiscrimination if it has a single contract or series of contracts with a 

Federal executive agency in a 12 month period worth at least $10,000.00. This is the “coverage 
threshold.” 

Once met, ”covered contractors” must comply with the Executive Order, take affirmative action in 

general, and ensure nondiscrimination. They may also be selected for compliance reviews by the Office 

of Federal Contract Compliance Programs (“OFCCP”) and may be subject to complaint investigations. 

Contractors who have fifty or more employees and have a single government contract for 
$50,000.00 or more must also develop a written Affirmative Action Plan. Unlike the threshold for basic 

coverage, the value of contracts necessary for triggering a written AAP are not to be combined. 

Do I have to be concerned about compliance if I am not subject to the written Affirmative Action 

Plan requirements? 

As noted, whether or not a contractor meets the threshold for creating a written AAP, contractors 
that meet the preliminary coverage thresholds in the regulations must comply with the obligations set forth 
in the regulations as summarized below. Thus, the following obligations attach when the $10,000 

threshold is met: 

 

 



1. Include the Equal Opportunity Clause in Subcontracts 

All covered contractors and subcontractors must include in each of their covered “federal 

subcontracts” the Equal Opportunity ("EO") clause mandated by Executive Order 11246. It is not 
necessary to quote the EO clause verbatim (it is very long). Instead, the clause can be included in a 
subcontract by reference. 

2. Provide Non-Segregated Facilities 

All covered contractors and subcontractors must ensure that employee facilities are not 

segregated on the basis of race, color, religion, sex, sexual orientation, gender identity, or national origin. 
This obligation includes ensuring that employees are not assigned to perform services at any location 

under the employer's control where facilities are segregated. This obligation also requires that separate or 
single-user restrooms and necessary dressing or sleeping areas must be provided to ensure privacy. 

3. Maintain Proper Records 

For employers with fewer than 150 employees or those with a contract less than $150,000, the 
record retention period is one year. Larger employers, or those with larger contracts must keep 

personnel records for two years from the date of creation or the date of the personnel transaction 

referenced in the document, whichever occurs later. However, contractors must keep all personnel 
records of involuntarily terminated employees for two years from the date of the termination.  

Personnel records include those relating to hiring, assignment, promotion, demotion, transfer, 

layoff and termination, rates of pay or other terms of compensation. 

A contractor that receives notice from the OFCCP that a complaint of discrimination has been 

filed or that a compliance evaluation has been initiated, must keep all relevant personnel records until 

final disposition of the matter. In addition, each contractor establishment required to develop a written 

affirmative action program must retain its current AAP and supporting documentation and its AAP and 
documentation for the preceding AAP year, unless it was not then covered by the written AAP 

requirement 

4. Display the EEO Poster 

Covered contractors are required to post on their premises the poster, “Equal Employment 

Opportunity is the Law.” The notice must be posted prominently, where it can be readily seen by 
employees and applicants for employment. The notice provides information concerning the laws and 
procedures for filing complaints of violations of the laws with the OFCCP. .English, Spanish, and Chinese 

 language posters are available. The poster is available  at 

 https://www.dol.gov/ofccp/regs/compliance/posters/pdf/eeopost.pdf.  

5. Notify the Union 

The EO clause obligates a covered contractor to provide notification of its commitments under 
Executive Order 11246 to each labor union or representative of workers with which it has a collective 

bargaining agreement or other contract. This requirement is satisfied if the contractor complies with the 

notice posting requirement above. 

 

 

 

https://www.dol.gov/ofccp/regs/compliance/posters/pdf/eeopost.pdf
https://www.dol.gov/ofccp/regs/compliance/posters/pdf/eeopost.pdf


6. Use of the EEO Advertising Disclaimer 

Solicitations or advertisements for employees placed by a covered contractor must expressly state 
that all qualified applicants will receive consideration for employment without regard to race, color, religion, 

sex, sexual orientation, gender identity, or national origin, disability, or veteran status. Contractors may 
accomplish this by using an advertising disclaimer indicating they are an “equal opportunity employer.” 

7. Complete the EEO-1 Report 

All covered prime contractors and first-tier subcontractors with 50 or more employees must 

annually file the EEO-l Report or Survey. New this year is component 2 of the EEO-1 Survey which 

requires submission of employees’ hours worked and also pay data from the employees’ W-2 forms. 
However, only employers with at least 100 employees, including federal contractors, must file 

component  

 

Additional Obligations 

If you are a government contractor that meets the threshold to develop and implement a written 
AAP, the written plan must include not only mandatory compliance language, often referred to as the 

“narrative,” but also certain statistical workforce analyses. These include: 

• An Organizational Display or Workforce Profile which consists of gender and 

ethnic breakdown of employees by department in the contractor's workforce. 

• A Job Group Analysis which groups jobs according to their similarity in 

content, wage rates, and promotional opportunities. This is the single most 
important “driver” in the AAP. 

• Percentage placement of incumbent minorities and women in the job groups 

established by the contractor. 

• Final Availability Analysis and establishment of placement goals, if any. 
This analysis considers internal and external availability of the population in 

each of the job groups to determine the final percentage availability of minorities 

and women and whether the contractor's utilization of minorities and women as 
compared with the final availability percentage necessitates the establishment of 
placement goals for any of the contractor's job groups. 

The written AAP is not meant to be a static document that once developed is placed on a shelf to 

collect dust, but an important human resource tool to consult and guide the contractor in complying with 

its affirmative action obligations. 

The compliance obligations mentioned above are just some of the covered contractor’s 

responsibilities and are by no means a comprehensive examination of the full panoply of the Executive 

Order’s requirements. In addition to the foregoing, contractors may also be subject to the affirmative 
action requirements of Section 503 of the Rehabilitation Act (Individuals with Disabilities) and the Vietnam 

Era Veterans’ Readjustment Assistance Act (VEVRAA) (as amended by the Jobs for Veterans Act of 

2002). We will discuss some of the unique affirmative action requirements for these statutes in parts two 

and three of this series of articles. 

If you have any questions about the matters discussed in this issue of Compliance Matters, please 

call your firm contact at (818) 508-3700 or David Harvey at (704) 765-1569.. 
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Ballard Rosenberg Golper & Savitt, LLP 


