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Please Note:

 The following information is provided as a membership 
service for restaurant operators, and is not intended as 
legal or professional advice or counsel.

 Any local, state, or federal rules, regulations, or laws 
summarized are subject to change.

 The Illinois Restaurant Association strongly encourages 
readers to consult with their attorney or competent 
professional prior to taking action based on the following 
information.
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Training Goals

 Develop general understanding federal and IL laws 
governing drug testing in the workplace.

 Increase awareness and understanding of importance of 
drug and alcohol policies.

 Role of Management in implementing policies.

 Improve detection skills of possible drug (or alcohol) use 
(that violates policy or the law).

 Increase knowledge of the process once detection is 
suspected.
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Cannabis & Drug Testing 
Employees Issue

 “I found out why I was testing positive for opium – Poppy Seeds!” 

– Elaine Benes, Seinfeld, February 15, 1996

 Employers may
o Have and enforce a drug-free workplace policy. 

o Prohibit employees (even registered users) from using, possessing, or 
being impaired while on the employer’s premises and during hours of 
employment.

o Adopt rules regarding consumption and storage.

o Discipline employees for violating workplace drug policy.

o Discipline employees for failing a drug test if failing to do so would put 
the employer in violation of Federal law or cause loss of contract.
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Why Do We Want a Drug Free 
Workplace?

 Decreased productivity

 Attendance issues

 Theft, poor attitude

 Erratic behavior, injuries, etc.

 Negatively impacts employee morale

 Workers’ Compensation liabilities

 Civil Liability for harm to third parties

 Federal Law, state Law, case Law, and common Sense

Two Main Reasons – Drug and alcohol misuse, abuse is the 
antithesis of a safe and healthy work environment!
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Cannabis Poll For Today:

Who here today does pre-employment drug 
testing, generally? 

Who here today does pre-employment drug 
testing specifically for cannabis/marijuana? 

Who here today does reasonable suspicion
awareness training with 
supervisors/managers? 
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Common Types of Testing

 Pre-Employment screening of applicants

 Post-employment or post-offer

 Random drug testing

 Post-accident testing (and, near miss)***

 Reasonable suspicion***

***Both are similar to one another.  Both are rooted 
in most drug testing policies because suspected 
impairment is front and center.
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IL Right to Privacy in Workplace 
Act (820 ILCS 55/5)

 Except as provided in Section 10-50 of Cannabis Act, 
it is unlawful for Employers to refuse to hire, 
terminate or treat an individual differently based on 
their use of lawful products off the premises of the 
employer during nonworking and non-call hours. 

 Lawful products means products legal under state 
law.

 THIS CREATES TENSION!
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Language implies that Employers can face 
civil liabilities and lawsuits based on their 
decisions or knowledge:

o Employee may have claim against Employer if 
adverse employment action was not based on a 
“good faith belief” of (1) actual impairment; or 
(2) use/possession while in the workplace, 
performing job, or on call. 

o Third parties may have claims against Employers 
for damages/injuries caused by employee if the 
Employer knew or had reason to know the 
Employee was impaired.
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New IL Cannabis Law (cont.)

 Nothing in this Act shall be construed to create or imply a 
cause of action for any person against an employer for: 

 (1) actions taken pursuant to an employer's reasonable 
workplace drug policy, including but not limited to subjecting 
an employee or applicant to reasonable drug and alcohol 
testing, reasonable and nondiscriminatory random drug 
testing, and discipline, termination of employment, or 
withdrawal of a job offer due to a failure of a drug test;
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New IL Cannabis Law (cont.)

 (2) actions based on the employer's good faith belief that an 
employee used or possessed cannabis in the employer's workplace 
or while performing the employee's job duties or while on call in 
violation of the employer's employment policies; 

 (3) actions, including discipline or termination of employment, 
based on the employer's good faith belief that an employee was 
impaired as a result of the use of cannabis, or under the influence 
of cannabis, while at the employer's workplace or while performing 
the employee's job duties or while on call in violation of the 
employer's workplace drug policy; or 

 (4) injury, loss, or liability to a third party if the employer neither 
knew nor had reason to know that the employee was impaired.
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New IL Cannabis Law – “On Call”

 For purposes of this Section, an employee is deemed 
"on call" when such employee is scheduled with at 
least 24 hours' notice by his or her employer to be 
on standby or otherwise responsible for performing 
tasks related to his or her employment either at the 
employer's premises or other previously designated 
location by his or her employer or supervisor to 
perform a work-related task.
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What Else???

 DOT is exempt here – and still illegal under Federal 
law

 The Law provides that if an employer elects to 
discipline an employee on the basis that the 
employee is under the influence or impaired by 
cannabis, the employer must afford the employee a 
reasonable opportunity to contest the basis of the 
determination.
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Problems with Illinois Law

1. Defines Cannabis as a “Legal Product” under the 
Illinois Right to Privacy in the Workplace Act (820 
ILCS 55/5).

2. Law’s focus is on Impairment…while current drug 
testing is focused on Use.

3. Law does NOT provide for employer immunity or 
limit civil claims against employers if an employee 
harms themself or others with THC in their system.
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Drug Tolerance in the Workplace –
Like any other narcotic or alcohol

• If Employee looks/seems impaired 
– rely on reasonable suspicion: 

• Fill out reasonable suspicion 
checklist

• Follow drug testing procedures

• Rely on Workplace Search Policy

• Remember: Nondiscriminatory 
Application
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What Is Reasonable Suspicion?

• Absenteeism

• Actions

• Accidents

• Patterns

• Relationships to co-workers

• MANAGEMENT CHECKLIST 

& PROTOCAL?
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• Moods

• Depressed

• Anxious

• Irritable

• Suspicious

• Complains about others

• Emotionality and unsteadiness (e.g., 

outbursts of crying)

• Mood Changes after lunch or break



The Law “101”
Disability and Medical Exams

During Application & Interview Stage:
 The law places strict limits on Employers when it comes to asking job applicants to 

answer medical questions, take a medical exam, or identify a disability (including 
whether they are under a valid prescription).

 For example, an Employer may not ask a job applicant to answer medical questions or 
take a medical exam before extending a job offer. An employer also may not ask job 
applicants if they have a disability (or about the nature of an obvious disability). An 
employer may ask job applicants whether they can perform the job and how they 

would perform the job, with or without a reasonable accommodation.

A drug test may be considered a medical exam under the ADA/IHRA --- cannot 
test for lawful drugs --- but can test for ILLEGAL DRUGS!!
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ADA – Medical Users

• Remember: Underlying medical condition is still 
protected under ADA but ADA and FMLA do not 
recognize medical marijuana as a medical treatment… 
interactive process…

• AFTER receiving drug test results, BUT before 
disciplining or taking any adverse action –an employer 
should provide registered users a reasonable 
opportunity to contest the basis of the Employer’s 
determination that the individual was impaired.
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Bottom Line Concern for Most 
Employers…

 Ensure that employees can effectively and safely 
perform essential job functions.  

 Again, overriding theme is DIRECT SAFETY THREAT!!! 
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Under Illinois’ Medical Marijuana Law
Protections and Exceptions…

 Employers may: 

o Prohibit employees who are registered users from using, 
possessing, or being impaired while on the employer’s 
premises and during hours of employment.

o Enforce drug testing policies, including zero tolerance and 
drug free workplace, if applied in a non-discriminatory 
fashion.

 HOWEVER – Employers are prohibited from discriminating 
against registered users… for merely being a registered user.
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Marijuana Use and Impairment in 
the Workplace

What to do if you suspect someone 
of being impaired or  “high” – EVEN if 
they have disclosed they are a 
registered user for medicinal 
cannabis???

 Fill out Reasonable Suspicion 
checklist.

 Follow drug testing procedures. 
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 Expansion of WHO can prescribe…

 Expansion of WHAT CONDITIONS can trigger 
cannabis benefits…

 RESULT? = MORE users coming!!!

22

Illinois Medicinal Cannabis Law



THC and Drug Testing in IL

 You will be judged by your policy and FAIR and CONSISTENT 
administration of your policy. A positive drug test for THC can 
result in disciplinary action, up to and including immediate 
termination of employment.  

 NOTE:  10 nanograms or more in saliva or urine = 
presumption of impairment under IL vehicle code. Of course, 
one cannot be impaired at work.  And, an employer is 
permitted to implement a reasonable drug testing policy 
under IL law. Also, IL law permits employers to not tolerate 
recreational use if such use results in a “FAILURE OF A DRUG 
TEST.”
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Role of the Supervisor

 Be a role model.

 Educate your employees.

 Know the rules.

 Observe your staff…know the signs.
o Identify unusual or inappropriate behavior

 Follow your policy.
o Document behaviors

o Determine if testing required

o Implement policy
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Understand you may be reluctant to address because of 
friendship, loyalty, or other reasons…

 Ignoring job performance problems – with the hope that they will be 
resolved, are temporary, or will go away.

 Believing and accepting apologies and excuses (i.e. just this one time).

 Threatening disciplinary action without follow through.

 Enabling by covering for employee or doing some of the employee’s 
work because s/he is in a bad spot or working around the person.

 Considering someone a “functional” user, or that their drug or alcohol 
use does not affect you or impact their work.  
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Recognize Common Enabling 
Behaviors



Areas of Potential Legal Challenges

1. REASONABLE SUSPICION TESTING BASED ON ASSESSMENT 
MADE AND CONDUCTED BY UNTRAINED PERSONNEL.

2. AMBIGUOUS POLICY LANGUAGE THAT FAILS TO PROPERLY 
DEFINE WHAT CIRCUMSTANCES TRIGGER TESTING.

3. INCONSISTENT POLICY IMPLEMENTATION --- UNEQUAL 
TREATMENT WILL BE USED TO SHOW BIAS! 
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 Do you have to be right without a reasonable doubt?  
NO!!!!!

 What if you’re wrong? SO WHAT?!?!?! YOU ARE 
MERELY TRYING TO MAINTAIN A SAFE & HEALTHY 
WORK ENVIRONMENT. 

 What are the repercussions? NONE.

The Truth is ……
You are not making determinations based on anything 
other than observable indicators!
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Signs of Possible Drug or Alcohol 
Misuse or Abuse

Moods
 Depressed, Anxious, 

Irritable.

 Suspicious/Paranoid.

 Complains about others 
with no rational basis.

 Emotional unsteadiness.

 Mood changes after lunch 
or break.

Actions
 Withdrawn or improperly talkative.

 Spends excessive amount of time on 
the telephone.

 Exaggerated sense of self-importance; 
Argumentative.

 Displays violent behavior.

 Avoids talking with supervisor 
regarding work issues.

 Staggering or swaying back and forth; 
Slurring of speech. 

 Sexually harassing conduct.

 Bullying of others.
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Signs of Possible Drug or Alcohol 
Misuse or Abuse

Work Patterns
 Inconsistency in quality.

 Sudden or erratic high and low 
periods of productivity.

 Poor judgment/more mistakes 
than usual, and general 
carelessness.

 Lapses in concentration.

 Difficulty recalling instructions.

 Using more time to complete 
work/missing deadlines.

 Increased difficulty in handling 
complex situations.

Absenteeism
 Acceleration of absenteeism and 

tardiness, esp. Mon/Fri, or 
before/after holidays.

 Frequent unreported absences, later 
explained as “emergencies”.

 Frequent use of unscheduled 
vacation time.

 Unexplained disappearances from 
the job with difficulty in locating 
employee.

 Requesting to leave work early for 
various reasons.

29



Signs of Possible Drug or Alcohol 
Misuse or Abuse

Accidents
 Taking of needless risks.

 Disregard for safety rules or 
procedures.

 Disregard for the safety of 
others.

 Higher than average accident 
rate on and off the job.

 Contributing to an unsafe act 
or accident (including a “near 

miss” scenario).

Relationship to Others on Job
 Overreaction to real or imagined 

criticism (paranoid).

 Avoiding and withdrawing from 
peers.

 Complaints from co-workers.

 Borrowing money from fellow 
employees.

 Complaints of problems at home 
such as separation, divorce and child 
discipline problems.

 Persistent job transfer requests.
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Who Can Find “Reasonable 
Suspicion”??

 A supervisor who has been formally trained in 
reasonable suspicion.

 The confrontation should be done in pairs -- ideally 
with all supervisors or individuals involved being 
trained in reasonable suspicion.
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Four Basic Criteria for 
“Reasonable Suspicion”

 Appearance

 Behavior

 Speech

 Body odor
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Marijuana/Cannabis
Traditionally smoked and inhaled through a pipe, bong or hand-
rolled cigarettes. Smoking devices are easily made from a variety of 
household items. 

BUT – NOT JUST BEING SMOKED ANYMORE!
 Food products including brownies, candy bars, chocolate, cookies, and candies 

(lollipops, hard candy).

 Drinks including sodas and teas.

 Pills, sprays, and oils.

 Waxes/liquid to be put in vaporizers/e-cigs.
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Marijuana/Cannabis

EFFECTS – DEPENDS ON HOW CONSUMED

 Smoking: Immediate absorption through lungs, peaks in blood within 
minutes and causes a “high” that can last 2-3+ hours. 

o Most behavioral and physiological effects return to baseline levels 
within 4-6 hours after drug use, although residual effects have been 
shown in behaviors up to 24-48+ hours after use.

 Eating: Slower absorption rate over several hours, metabolized in the liver 
within 1-2 hours and  causes a “high” that can last anywhere from 2-8+ 
hours. 

o Most behavioral and physiological effects return to baseline levels 
within 9-12+ hours after drug use, although residual effects have been 
shown in behaviors up to 24-48+ hours after use.
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IF an employee is caught in the act, should you fire the 
employee on the spot?

o NOT NECESSARILY… 

Should you still send the Employee for testing? 

o PROBABLY…

 BUT… Employee’s own admission and evidence of use (or 
possession of paraphernalia) can be considered basis for 
discipline/termination.
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Self-Disclosure and Caught in the Act



 Escort from the workplace discreetly and as soon as 
reasonable suspicion is determined.

 Take to a private office to address.

 Tell the employee they are being sent for a   
reasonable suspicion drug and alcohol test.

 Explain to the employee how they will be 
transported to testing facility.

o Do you let them drive themselves? – NO

 Respect the employee’s confidentiality.
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How to Address the Employee



Best Practice: At least two supervisors/managers.

 Be confident, diplomatic and respectful.

 Don’t approach employee from a confrontational 
standpoint.

 Stick to the salient points – not subjective but objective.

 Give the employee the opportunity to describe and 
explain the events from their viewpoint.

 Reiterate that you are sending employee for testing.
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In Addressing with Employee



How to Prepare?

 Differentiate between safety sensitive and non-
safety sensitive job positions

 Secure a good working relationship with your MRO

 Is your Reasonable Accommodation Policy updated?
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Practice Tips

 Have a Zero Tolerance Drug Policy

 Educate Employees on Company’s Stance on 
Cannabis

 Have an ADA Process for Medical Users

 Update Job Descriptions – Safety Sensitive 
Positions 

 Train, Train, Train Management
o Do not rely on Drug Testing Alone

o Nevada and NYC first to BAN pre-employment testing
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Final Thoughts

 Consistently and fairly enforce your drug-free workplace program 
– inconsistent application will invite discrimination claims and 
increase morale problems.

 Document reasonable suspicion – without documenting the 
physical and behavioral symptoms, there is a chance that your 
suspicion will be deemed UNREASONABLE!!

 Human Resources should be given all records! – medical 
information MUST be kept separate from other personnel records.

 Work with Human Resources – IMMEDIATELY notifying them of 
any suspicion and then working with them through the process!!!
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