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Testimony by 
The Food Industry Alliance of New York State, Inc. 

in Opposition to  
Expansion of Organic Waste Source Separation Program, Reference Number 2019 RG 074 

 
Thank you for the opportunity to testify on the proposed rule titled “Expansion of Organic Waste 
Source Separation Program,” Reference Number 2019 RG 074 (Proposed Rule).  My name is Jay Peltz 
and I am the General Counsel and Senior Vice President of Government Relations for the Food Industry 
Alliance of New York State (FIA).  FIA is a nonprofit trade association that advocates on behalf of 
grocery, drug and convenience stores throughout New York.  Our members include chain and 
independent grocers that account for a significant share of the city’s retail food market and the grocery 
wholesalers that supply them. 
 
Proposed language changes are highlighted in yellow. 
 
Background.  Neighborhood grocers have never faced a more difficult operating environment.  
Operating expenses are increasing due to high rents, rising health insurance premiums and the $15.00 
minimum wage.  On top of that, local grocers are attempting to manage the costs and burdens of 
recently enacted city and state benefit mandates, including paid sick, safe and family leave.   
Neighborhood grocers are trying to meet these challenges while losing market share to nontraditional 
retailers (that are largely nonunion operators) such as internet grocers and natural/organics food 
retailers.  In this context, cost increases could cause marginal neighborhood grocers to close their 
doors, thus exacerbating the food desert problem in the city.  
 
Evaluation and Designation.  Under section 16-306.1(b) of the New York City Administrative Code (the 
Organic Waste Law), “The commissioner shall…no less than annually, evaluate the capacity of all 
facilities within the designated area and the cost of processing organic waste by composting, aerobic or 
anaerobic digestion…If the commissioner determines that there is sufficient capacity and that the cost 
of processing organic waste consistent with this section is competitive with the cost of disposing of 
organic waste by landfill or incineration, he or she shall designate by rule all covered establishments or 
a subset of covered establishments…that generate a quantity of organic waste that would not exceed 
the evaluated capacity…In addition, the commissioner shall include in his or her evaluation the capacity 
of any facilities outside of the designated area that have arrangements or contracts with transfer 
stations or private carters to accept and process organic waste generated by and collected from 
covered establishments.” 
 
The foregoing provisions give rise to important questions:   
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• What is the basis for the commissioner’s determination that there is sufficient capacity so that 
the quantity of organic waste generated by the newly proposed covered establishments, 
together with the covered establishments designated under the 2015 and 2018 rules, will not 
exceed the evaluated capacity?; 

• What is the basis for the commissioner’s determination that the cost of processing organic 
waste consistent with the Organic Waste Law is “competitive” with the cost of disposing 
organic waste by landfill or incineration?  How does the commissioner define “competitive”?  
Does it mean a decline in the cost of collecting, removing, disposing or recycling organic waste?  
Does it mean that such cost will be about the same?  Or does it mean that costs will increase by 
up to, say, 10 percent?; 

• To what extent does the commissioner’s evaluation include the capacity of facilities outside the 
designated area that have arrangements or contracts with transfer stations or private carters to 
accept and process organic waste from covered establishments?  What is the distance, 
measured in road miles (rather than “as the crow flies”), from the city to facilities inside and 
outside the designated area?  To the extent the commissioner’s evaluation is based on the 
capacity of facilities outside the designated area that have arrangements or contracts with 
transfer stations or private carters to accept and process organic waste, the cost of transporting 
organic waste will increase and therefore become less competitive with current disposal costs.  
In addition, to the extent the commissioner’s evaluation is based on processing facilities being 
within the designated area on an “as the crow flies” basis, rather than road miles travelled, 
actual collection and disposal costs will be higher, possibly much higher, than projected costs; 

• How much of the projected processing capacity is speculative – in other words, not yet fully 
operational?; and 

• While the commissioner “…shall designate by rule all covered establishments or a subset of 
covered establishments…that generate a quantity of organic waste that would not exceed the 
evaluated capacity,” there is a duty to be reasonable in establishing the criteria used to select 
specific establishments.  What criteria were used and why?  Are they reasonable? 

 
To our knowledge, the department’s full capacity assessment has not been provided to and discussed 
with proposed covered establishments.  Accordingly, and considering the foregoing important 
questions, we respectfully request that the rule be withdrawn so that impacted establishments can 
obtain and review the full evaluation.   Such withdrawal will remove the CAPA prohibition on 
consultations between the department and affected stakeholders.  We believe that such discussions 
are necessary to ensure that the Organic Waste Law’s requirements regarding processing capacity and 
cost are satisfied.  Upon completion of such consultations, the department could propose a revised 
rule reflecting the reasonable concerns of proposed covered establishments. 
  
Circuit Breaker.  The Proposed Rule does not contain a “circuit breaker” provision that would protect 
grocers in the event of significant, unanticipated cost increases.  The commissioner’s determination 
that there is sufficient capacity so that the quantity of organic waste generated by the newly proposed 
covered establishments, together with the covered establishments designated under the 2015 and 
2018 rules, will not exceed the evaluated capacity could, at any time after the Proposed Rule is 
adopted, be incorrect.  In that circumstance, the cost of processing organic waste consistent with the 
Organic Waste Law will be higher than anticipated and not competitive with the cost of disposing 
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organic waste by landfill or incineration.  As a result, the standards for designating new covered 
establishments under the Organic Waste Law will not be met and neighborhood grocers will suffer 
avoidable economic harm. 
 
Accordingly, we respectfully request that the Proposed Rule be revised to provide that “In the event of 
a significant increase in prices, over a sustained period, that private carters charge retail food stores to 
collect, remove, dispose or recycle organic waste as required under section 16-306.1(b) of the New 
York City Administrative Code, the designation of retail food stores as covered establishments shall be 
suspended by the commissioner until the standards for the designation required under section 16-
306.1(b) of the New York City Administrative Code are satisfied.”  This proposed relief is not intended 
to cover ordinary course price fluctuations that occur in the organic processing market. 
 
Floor Area Space.  Section 16-306.1(b) defines “covered establishment” to include “…any location at 
which a retail food store has a floor area of at least ten thousand square feet…”  The Statement of 
Basis and Purpose of Proposed Rule provides that “…’floor area’ of an establishment [will] have the 
same meaning as defined…under Section 12-10 of Chapter 2 of Article 1 of the Zoning Resolution, 
which is the sum of the gross areas of the several floors of a building or buildings, measured from the 
exterior faces of exterior walls or from the center lines of walls separating two buildings.…” 
 
Accordingly, gross area is counted, rather than selling area.  However, this does not reflect reality in 
the marketplace.  It is the amount of selling area, rather than gross area, that determines how much 
product is offered, which results in a certain level of sales, which determines the amount of organic 
waste generated.  Gross area other than selling area does not determine sales, since customers do not 
have access to it.  In addition, as used in the retail food industry, the term “floor area” – the floor being 
the only area that customers can access to select products to purchase - refers only to the selling area 
of a store, not the gross area.  Thus, the term “floor area” excludes those portions of gross area, such 
as back rooms, break rooms and offices, used for purposes other than directly offering product to 
consumers.  
 
We therefore respectfully request that the Proposed Rule be revised by deleting the last paragraph of 
section 1-11(a) of Chapter 1 of Title 16 of the Rules of the City of New York in its entirety:  “For 
purposes of this section, the ‘floor area’ of an establishment has the same meaning as defined under 
Section 12-10 of Chapter 2 of Article 1 of the Zoning Resolution.”  We request further that the 
following language be inserted in its place:  “Floor area of a retail food store means the space where 
products are offered for sale to the public, without counting all other sections of the gross areas of the 
several floors of a building or buildings.” 
 
In addition, should the department decide not to so revise the definition of “floor area,” we request 
that the Proposed Rule be amended so that the “…several floors of a building or buildings…” 
specifically exclude basement space where product is not offered for sale to the public.  If such space is 
counted, then nearly every grocery store in the city would be covered, which would render the square 
footage threshold meaningless.  It would also threaten the viability of small grocers that are struggling 
in the current business climate.  Accordingly, please revise the Proposed Rule to provide that 
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“Basement space where products are not offered for sale to the public shall not be part of the gross 
areas of the several floors of a building or buildings.” 
 
Decal and Instruction requirements.  Over time, the retail food industry has paid millions of dollars in 
fines for violating federal, state and local sign requirements.  This money could have been invested in 
job growth, wage growth, store renovations or the construction of new grocery stores in food deserts. 
 
In addition, very little feedback is provided to grocers from customers regarding signs, which indicates 
that very few customers read them.  Required signs are also taken down by customers or simply loosen 
and fall over time, which it makes very difficult for food retailers to comply with sign requirements. 
 
Respectfully, we cannot ascertain the policy need for the decal or instruction posting requirements.  
Covered establishments have obligations under the Organic Waste Law and implementing rule that 
must be satisfied.  Informing the public and employees of these obligations via finable posting 
mandates has nothing to do with compliance.  We therefore respectfully request that section 1-11(d) 
of Chapter 1 of Title 16 of the Rules of the City of New York be deleted in its entirety. 
 
If the department’s view is that establishments that meet such posting obligations are likely to 
otherwise comply with the Organic Waste Law, then we respectfully request that the Proposed Rule be 
amended to provide that if an establishment complies with the posting requirements under section 1-
11(d), a rebuttable presumption is created that the establishment has complied with all other 
requirements of the Organic Waste Law and the implementing rule.     
 
Should the department decide not to change section 1-11(d) as requested, we respectfully ask that the 
Proposed Rule be revised to provide that retail food stores have twenty (20) days to cure any alleged 
violation of section 1-11(d).  This will ensure that the purpose of proposed section 1-11(d) is to 
facilitate compliance with the Organic Waste Law rather than raising revenue for the city. 
 
Chains.  The Statement of Basis and Purpose of Proposed Rule provides that, under the Proposed Rule, 
“…any retail food store that is part of a chain of three or more retail food stores that have a combined 
floor area space of at least ten thousand square feet…and that operate under common ownership or 
control and receive waste collection from the same private carter” will be covered.  As a result, 
individual stores that do not meet the floor area requirement but are part of a chain that satisfies such 
requirement will be covered.  This mandate is not in the 2018 rule that designated some grocery stores 
as covered establishments and will threaten the viability of small, neighborhood food retailers that are 
struggling in a very competitive market. 
 
In addition, to protect neighborhood grocers in the event the assessment of processing capacity and 
cost is inaccurate, which will result in cost increases that local grocers cannot afford, we ask that the 
floor area threshold be reduced incrementally, with the requirement initially decreased from 25,000 to 
18,000 square feet. 
 
Accordingly, we request that section 1-11(a)(7) of Chapter 1 of Title 16 of the Rules of the City of New 
York be revised as follows:  “(7) a retail food store that has a floor area of at least 18,000 square feet.” 
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Under this proposed language, the text covering individual retail food stores that do not meet the floor 
area requirement but are part of a chain that satisfies such requirement would be deleted.   
 
We believe that the foregoing proposed revisions to the Proposed Rule are consistent with the intent 
of the Organic Waste Law.  We look forward to working with the department on the proposed 
changes. 
 
Thank you for your time and attention to FIA’s concerns.   
 
Respectfully submitted,   
 
Food Industry Alliance of New York State, Inc. 
Jay M. Peltz, General Counsel and Senior Vice President of Government Relations 
Metro Office:  914-715-1750 |jay@fiany.com 
 
November 20, 2019  
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