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On October 19, 2016, the New York Department of Labor issued a notice of proposed 

rulemaking that would increase the income threshold that allows employers to classify 

employees as “exempt” from paying overtime.  The proposed changes to New York’s regulations 

on overtime come on the heels of highly publicized changes to the regulations governing the 

application of the “White Collar” exemptions under the Fair Labor Standards Act (“FLSA”), 

which are scheduled to take effect of December 1, 2016.   

 

Presently, New York regulations require that executive and administrative employees 

must earn a minimum weekly income of $675 to be exempt.  As set forth below, the proposed 

regulations seek to impose a series of annual increases to the weekly income threshold depending 

on the location of the employer within New York State.   

 

The notice of proposed rulemaking is available for public comment for a period of forty-

five (45) days from October 19, 2016.  Assuming that the proposed regulations are not altered 

following the 45-day comment period, the New York Department of Labor will publish a final 

notice of rulemaking and the regulations will go into effect with the first scheduled increase on 

December 31, 2016.  

 

The proposed New York regulations will have a potentially broader impact than the 

FLSA because they apply to all New York employers, whereas the FLSA applies to businesses 

that meet the “Enterprise” test or are otherwise covered employers under the FLSA.  

 

The following memorandum discusses the proposed changes to the New York income 

threshold that allow employers to classify employees as “exempt” from paying overtime and a 



comparison of the proposed changes to the Federal FLSA “White Collar” changes scheduled to 

go into effect on December 1, 2016.  

 

I. PROPOSED NEW YORK OVERTIME EXEMPTION CHANGES  

 

As summarized above, New York regulations exclude certain executive, administrative, 

and professional employees from minimum wage and overtime requirements which are 

commonly referred to as the “EAP” exemptions.   Currently, to qualify for one of these 

exemptions, employees must: (1) be salaried; (2) be paid more than the EAP threshold, currently 

$675 per week or $35,100 annually; and (3) work in an executive or administrative capacity in 

their employment.  It should be noted that New York does not require any minimum weekly 

amount for the professional employee exemption.  See 12 NYCRR § 142-2.14(c)(4)(iii).   

 

Under the proposed regulations, the New York Department of Labor would increase the 

overtime exemption income threshold for the executive and administrative exemptions by 

location, similar to the recently enacted NYS Minimum Wage Changes, of an employer as 

follows: 

New York State 

 

Effective Date Minimum Salary 

Dec. 31, 2016 $727.50 per week 

Dec. 31, 2017 $780.00 per week 

Dec. 31, 2018 $832.00 per week 

Dec. 31, 2019 $885.00 per week 

Dec. 31, 2020 $937.50 per week 

 
New York City  

 

Effective Date 
Minimum Salary 

(11 or more employees) 
Minimum Salary 

(10 or fewer employees) 

Dec. 31, 2016 $825.00 per week $787.50 per week 

Dec. 31, 2017 $975.00 per week $900.00 per week 

Dec. 31, 2018 $1125.00 week $1012.50 per week 

Dec. 31, 2019  $1125.00 per week 

Nassau, Suffolk and Westchester Counties 
 

Effective Date Minimum Salary 

Dec. 31, 2016 $750.00 per week 

Dec. 31, 2017 $825.00 per week 

Dec. 31, 2018 $900.00 per week 

Dec. 31, 2019 $975.00 per week 

Dec. 31, 2020 $1050.00 per week 

Dec. 31, 2021 $1125.00 per week 



The proposed regulations apply to employers in the building service industry, nonprofit industry, 

hospitality industry and all other miscellaneous for-profit businesses.  Essentially, the regulations 

propose dramatic increases in the overtime exemption threshold in over the next few years.   

 

II. FAIR LABOR STANDARDS ACT (“FLSA”)  

 

a. FLSA application  

 

In order to be covered by the FLSA, a business must constitute an “enterprise,” which is 

defined most commonly by the FLSA as an employer that is: (1) engaged in commerce or the 

production of goods for commerce and (2) grosses at least $500,000 in annual sales.  29 U.S.C. § 

203(r)(1),  29 U.S.C. § 203(s)(1).  Whether an employer grosses $500,000 in annual sales is 

commonly referred to as the “dollar test.”  Thus, the FLSA does not apply to every employer in 

New York State.  Whether an employer is subject to the FLSA is often a complicated analysis 

that needs to take into consideration the tests outlined above but myriad other factors.  As such, 

prior to making a determination as to the application of the FLSA, each employer should consult 

with their legal counsel.     

 

b. Recent changes to the FLSA overtime exemption threshold effective December 1, 

2016  

 

As you are most likely aware, on May 18, 2016, the United States Department of Labor 

issued its Final Rule implementing revisions The Final Rule, which amended 29 CFR Part 541, 

more than doubled the minimum salary necessary for a worker to be classified as exempt from 

the FLSA overtime regulations (the “EAP threshold”).  The Final Rule also increases the 

minimum salary for the Highly Compensated Employee exemption (the “HCE threshold”), and 

allows employers to begin using nondiscretionary bonuses and incentive payments to determine 

whether employees are exempt from overtime requirements. The Final Rule will take effect on 

December 1, 2016. 

 

Specifically, the Final Rule made the following changes: 

 

(1) The Final Rule increased the EAP threshold from currently $455 per week or 

$23,660 annually to $913 per week or $47,476 annually; 

 

(2) The Final Rule increased the HCE threshold to $913 per week and $134,004 

annually; 

 

(3) DOL will update the salary threshold every three years, with the first update 

scheduled for January 1, 2020; and 

 

(4) Employers may use bonuses and incentive pay to count towards up to ten percent 

of the EAP threshold. 

 

 



The following chart summarizes the FLSA threshold changes from 2015 and the Final 

Rule: 

 

Topic Current Law Final Rule effective December 1, 2016 

Salary Level $23,660 per year, 

$455 per week 

$47,476 per year, 

$913 per week 

Highly Compensated 

Employee Salary Level 

$100,000 

 

$134,004 

 

 

III. PROPOSED CHANGES TO NEW YORK RULES COMPARED TO THE FLSA 
 

If enacted, the proposed changes to the New York regulations on overtime exemption 

will impact an even greater volume of employers than the recent changes to the FLSA.  As stated 

above, the FLSA does not apply to every New York State employer.    

 

Until the proposal of above-referenced regulations, many smaller New York employers 

were merely required to satisfy the $675 per week income threshold for overtime exemption.  

The impending changes to the New York regulations will dramatically increase the $675 

threshold and do not employ a dollar test, thereby affecting a potentially much larger number of 

employers.  Thus, regardless of whether an employer is subject to the FLSA, the employer must 

be wary of increases in New York’s income threshold requirements.  Employers that could 

previously ignore the impact of the $913 per week threshold effective December 1, 2016 under 

the FLSA may be subject to similar, if not higher, thresholds in the future.   

 

The following chart summarizes the threshold changes under the FLSA and the Proposed 

New York State Regulations:  

 

Effective Date  Minimum Salary Per Week 

  FLSA NYC 11 or 

more 

NYC 10 or 

less 

Nassau, Suffolk 

and Westchester 

Rest of 

State 

Current  $455.00 $675.00 $675.00 $675.00 $675.00 

Dec. 1, 2016 $913.00 $675.00 $675.00 $675.00 $675.00 

Dec. 31, 2016 $913.00 $825.00 $787.50 $750.00 $727.50 

Dec. 31, 2017 $913.00 $975.00* $900.00 $825.00 $780.00 

Dec. 31, 2018 $913.00 $913.00 $1012.50* $900.00 $832.00 

Dec. 31, 2019 $913.00 $913.00 $1125.00 $975.00* $885.00 

Dec. 31, 2020 $913.00** $913.00 $1125.00 $1050.00 $937.50* 

Dec. 31, 2021 $913.00** $913.00 $1125.00 $1125.00 $937.50 

*   Proposed New York State Threshold Exceeds FLSA Threshold  

** USDOL will implement automatic increase to the EAP salary threshold through indexing.  

 

 

 

Hinman Straub is available to provide a more in-depth analysis of the proposed New 

York State regulations, the Final Rule, and their potential impact on your existing policies and 



procedures. If you have any additional questions, please contact Joseph M. Dougherty at (518) 

436-0751 or jdougherty@hinmanstraub.com. 
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