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Target Corporation Settles ‘Oil-Free’ Cosmetic Suit;
Walmart And L’Oreal Next In Line

by  ryan.nelson@informa.com

Executive Summary

Putative class actions �led in recent years against leading beauty companies and retailers for alleged false and misleading

“oil-free” claims on cosmetic products appear to be drawing to a close, more often than not via undisclosed settlements.

Target Corporation has settled litigation alleging that its Up & Up Oil-Free cosmetic products were deceptively
advertised because the products actually contained “oil or oil-inclusive ingredients.”

Counsel for Target and plaintiff Adam Sorkin �led a joint stipulation of dismissal with prejudice on 3 January in
the US District Court for the Northern District of Illinois, closing out litigation initially �led in July 2021.
Settlement details were not disclosed.
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Sorkin’s class action complaint alleged that Target’s “oil-free” claims on Up & Up cosmetic offerings were false
and misleading and that he would not have purchased Up & Up Oil Free Facial Moisturizer, or would have paid
less for it, had he known that it contained oils, namely glycine soja (soybean) sterols and dimethicone.

He cited violations of Illinois and other state consumer fraud acts, breach of warranties, and unjust enrichment,
seeking injunctive relief, damages, attorneys’ fees and costs, among other relief.

The plaintiff sought to represent consumers nationwide who purchased Up & Up Oil Free Facial Moisturizer – or
any of 11 other alleged deceptively labeled Up & Up Oil Free products – during the applicable statute of
limitations, as well as Illinois and multi-state subclasses.
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Target's 'Oil-Free' Products And
Alleged Oil Content

Illinois' Northern District determined in June 2022 that the plaintiff only had
standing to pursue claims related to Up & Up Oil-Free Facial Moisturizer, the one
product he actually purchased.

Share

 

The Illinois federal court cut a swathe through Sorkin’s claims in June 2022, dismissing all that did not pertain to
the one product he actually purchased at a Target store in Chicago in March 2020 for around $6.99, Up & Up Oil
Free Facial Moisturizer.

“Standing requires a personal stake in the litigation,” US district judge Jorge Alonso noted in his decision on
Target’s motion for judgment on the pleadings, which the court treated as a motion to dismiss. Alonso pointed
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to a nearly half century-old Supreme Court case (Warth v. Seldin), which dictated that “Art. III judicial power
exists only to redress or otherwise to protect against injury to the complaining party, even though the court’s
judgment may bene�t others collaterally.”

In the case of Sorkin v. Target, the plaintiff did not allege that he suffered any injury with respect to products he
did not purchase, Alonso said.

“Perhaps he was stressed, annoyed or otherwise bothered that someone else might have purchased those
products, but none of those feelings constitutes a concrete injury for purposes of Article III standing,” according
to the judge.

More Settlements In The O�ng
Walmart, Inc. and plaintiff Caitlin Peyton are moving toward settlement of a similar case in New York’s Southern
District concerning the former’s Equate Oil-Free cosmetics.

According to the plaintiff’s �rst amended class action complaint �led in August 2021, the presence of oil(s) in
Equate Beauty Oil Free Facial Moisturizer (glycine soja sterols, dimethicone), Equate Beauty Oil-Free Acne Wash
(cocamidopropyl betaine), and Equate Beauty Oil-Free Eye Makeup Remover (cyclopentasiloxane,
cyclohexasiloxane) renders its “oil-free” claims false and misleading.

Peyton cited violations of New York’s General Business Law, breach of warranties, and unjust enrichment. She
aimed to represent a nationwide class and New York subclass of consumers who purchased any of the named
products, seeking injunctive relief, damages, attorneys’ fees and costs, and other relief.

The plaintiff went on to withdraw her claims for breach of implied warranty and for injunctive relief, and the
court dismissed her unjust enrichment claim as well in May 2022.

In October 2022, the parties submitted a joint status report stating that they were engaging in preliminary
settlement discussions.

L’Oreal USA, Inc. and its CeraVe business, Johnson & Johnson Consumer, Inc., and e.l.f. Cosmetics, Inc. also have
been hit with putative class actions concerning “oil-free” claims on cosmetic products that plaintiffs allege are
fraudulent. (Also see "Top Beauty Firms’ ‘Oil-Free’ Cosmetic Claims Targeted In US Courts" - HBW Insight, 1 Jan, 2021.)

L’Oreal, which succeeded in January 2022 only in dismissing plaintiff Jake Gruber’s requests for injunctive and
declaratory relief, is in the process of settling, according to court documents �led with Illinois’ Northern District
as recently as 4 January.

Meanwhile, J&J continues �ghting to dismiss a putative class action �led by Norah Flaherty in the same district
in December 2020, and e.l.f. ostensibly settled with the same plaintiff, Flaherty, in the same Illinois federal court
in October 2021.
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