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The Second Circuit Court of Appeal found that the failure to include the language
"at the end and on each separate page" was not a material defect because the will itself is clearly
signed by the testator at the end and on each separate page and the notary and witnesses attested
to all signatures. While the best practice is to use the sample attestation language provided in
Civil Code Articles 1577 to 1580.1, the Court pointed out that the legislature has not mandated
that this exact language be utilized. Trial court was reversed.

Aside: This decision is consistent with the Court's position in Succession of
Hanna, supra, and other cases before the Louisiana Supreme Court's per curiam reversal. The
Louisiana Courts of Appeal are apparently split on the issue. Hence the likelihood of writ
granted in Succession of Bruce, supra.

5. Succession of Carter, 19-CA-545 (La. App. 5 Cir. 5/28/20),  So.3d .,
2020WL2764372

Issue: Whether cursive initialing satisfies the statutory requirement that the
testator sign a notarial will on each page and at the end. Here the district court denied the
petition to annul the probated testament on these grounds.

Holding: Initialing a will on each page rather than signing it is a significant and
material defect which does not substantially comply with formal requirements of Article 1577
which provides that a testator "shall sign his name" on each page. Shall being mandatory. Such a
will is an absolute nullity under Civil Code Article 1573. The Court of Appeal reversed the
district court citing Successions of Toney, supra, where the Louisiana Supreme Court nullified
a will which was initialed rather than signed on the first two (2) pages and harbored a faulty
attestation clause and as such, was not in substantial compliance with the language promoted by

Article 1577.
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HB NO. 125 ENROLLED

heirs by representation. Descendants of those who are treated as forced heirs under
this Article but do not themselves qualify as forced heirs by representation are not
considered for purposes of calculation of the legitime. By way of example, A may
have two predeceased children B and C, neither of whom qualified as a forced heir
in his own right. B has a child D, who is a forced heir by representation, and C has
three children, E, F, and G, but only E and F qualify as forced heirs by
representation. Under this example, the calculation of the forced portion would be
made at the generational level of B and C because B and C are both represented by
forced heirs although neither B nor C is a forced heir in his own right. Consequently,
the forced portion would be %. B's root (or his 1/4 share) would be distributed to D,
his child who is a forced heir by representation. C's root (or his 1/4 share) would be
divided equally between E and F, but not G, as E and F are the only forced heirs by
representation in C's root.

(d) The third paragraph of this Article specifies the limitation commonly
known as the Greenlaw rule, which has been moved from Article 1495 to this
Article. This revision has not disturbed its applicability in the ordinary case where
the legitime share of a forced heir of the first degree is reduced to an intestate share.
Rather, this Article clarifies that the Greenlaw rule is also applicable to the share of
a forced heir by representation and may, in some instances, serve to reduce the
legitime fraction of a forced heir by representation to that of an intestate successor.
Whenever the Greenlaw rule applies, the reduction in the fraction used to calculate
the legitime of a forced heir correspondingly reduces the overall forced portion to
which all of the forced heirs are collectively entitled.

* * *
Art. 1505. Calculation of disposable portion on mass of succession
A. To determine the reduction to which the donations, either inter vivos or
mortis causa, are subject, an aggregate is formed of all property belonging to the

donor or testator at the time of his death; the sums due by the estate are deducted

from this aggregate amount; to that is fictitiously added the property disposed of by
donation inter vivos within three years of the date of the donor's death, according to
its value at the time of the donation.

B. The sums-due

the disposable quantum is cateutated determined on the batance above calculation,

taking into consideration the number of forced heirs.

Revision Comments - 2020

This revision corrects a mistake that has long existed in Louisiana law
regarding the calculation of the mass of the succession for purposes of forced
heirship. Paragraph A of the prior version of Article 1505 declared that in
ascertaining the reduction to which donations are subject, an aggregate is formed of
all of the decedent's property and certain donations inter vivos are fictitiously added.
Paragraph B then provided that the "sums due by the estate" were to be subtracted
from the aggregate amount formed in Paragraph A. This language was derived from
Article 922 of the French Civil Code, which has been characterized as "not clearly
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express[ing] the intention of the legislation." Aubry & Rau, Droit Civil Frangais:
Testamentary Successions and Gratuitous Dispositions § 684 n.15. Specifically, the
order of calculation suggested by the prior version of Article 1505 proved
problematic in instances in which the value of the property left at death is less than
the debts. In such a case, the value of debts must be subtracted prior to adding
fictitiously certain donations inter vivos. After all, "the sum [that] the donees are
permitted to keep can [not] be affected by the payment of the debts[] because
creditors cannot profit by the reduction ..." Id. See also Philippe Malaurie et Claude
Brenner, Droit des Successions et des Libéralités 431 (8th ed. 2018). The current
revision makes clear that the proper method of computing the succession mass is to
deduct the debts of the succession from the aggregate of the extant property. Only
after the "net estate" is calculated does one "fictitiously add[] the property disposed
of by donation inter vivos within three years of the date of the donor's death,
according to its value at the time of the donation." Article 1505(A). In light of the
above, it should also be clear that when the decedent's estate is insolvent and the
amount of debts exceeds the assets, the "net estate" is considered to be zero, and the
succession mass for forced heirship purposes is based solely upon the donations inter
vivos that are fictitiously added back. See Malaurie et Brenner, supra, at 431.

Section 2. Code of Civil Procedure Articles 2952 and 3396.18(A) are hereby

amended and reenacted to read as follows:

Art. 2952. Descriptive list of property, if no inventory

A. If no inventory of the property left by the deceased has been taken, any
heir, legatee, or other interested party shall file in the succession proceeding a
detailed; descriptive list, sworn to and subscribed by him, of all items of property
composing the succe'ssion of the deceased, stating the actual cash value of each item
at the time of the death of the deceased.

B. The detailed descriptive list shall be sealed upon the request of an heir or

legatee.

C. If the detailed descriptive list is sealed, a copy shall be provided to the

decedent's universal successors and surviving spouse. Upon motion of any

successor, surviving spouse, or creditor of the estate, the court may furnish relevant

information contained in the detailed descriptive list regarding assets and liabilities

of the estate.
Comments - 2020
This revision extends the procedure adopted in 2017 in the context of
independent administration to successions in which an heir is sent into possession

without an administration of the succession. For the reasons explained in the
Comments to Article 3396.18, the detailed descriptive list may be filed under seal.

# * *#
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HOUSE BILL NO. 123
BY REPRESENTATIVE GREGORY MILLER

(On Recommendation of the Louisiana State Law Institute)

Provides relative to the allocation of receipts and expense to income and principal

AN ACT
To amend and reenact R.S. 9:2141 through 2144, 2145(1), 2146, 2147 through 2154, and

2156(A), (C), and (E), to enact R.S. 9:2151.1, 2151.2, 2156.1, 2156.2, and Subpart

F of Part V of Chapter 1 of Code Title I of Code Book III of Title 9 of the Louisiana

Revised Statutes of 1950, to be comprised of R.S. 9:2164, and to repeal R.S. 9:2155

and 2157, relative to the administration of trusts; to provide with respect to allocation

to income and principal; to provide for the apportionment and allocation of various
types of receipts and expenses; to provide for the obligation to pay money; to provide
for charges against income and principal; to provide for transfers from income to
principal for depreciation; to provide with respect to the payment of income taxes;
to provide for underproductive property; to provide for an effective date and
applicability; to provide for redesignation; and to provide for related matters.

Be it enacted by the Legislature of Louisiana:

Section 1. R.S. 9:2141 through 2144, 2145(1), 2146, 2147 through 2154, and
2156(A), (C), and (E) are hereby amended and reenacted, and R.S. 9:2151.1,2151.2,2156.1,
2156.2, and Subpart F of Part V of Chapter 1 of Code Title II of Code Book IIT of Title 9 of
the Louisiana Revised Statutes of 1950, comprised of R.S. 9:2164, are hereby enacted to
read as follows:

§2141. General rule

A trust shall be administered with due regard to the respective interests of the

beneficiaries in the allocation of receipts and expenditures expenses.
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§2142. Allocation to beneficiaries of income and principal

A trust receipt shattbe-eredited; oramexpenditure-charged; or expense shall
be allocated to income or principal or partly to each:

(1) In accordance with the terms of the trust instrument, including any
provision giving the trustee discretion, notwithstanding contrary provisions of this
Subpart;-er.

(2) In accordance with the provisions of this Subpart, in the absence of
contrary provisions of the trust instrument;-ot.

(3) Ifno rule is provided in the trust instrument or this Subpart, entirety-to

principat in accordance with what is reasonable and equitable in view of the interests

of those entitled to income as well as of those entitled to principal.

Revision Comments - 2020

Prior law provided that a receipt or expense shall be allocated entirely to
principal if no provision in the trust instrument or other provision in this Subpart
provided otherwise. This revision changes the default rule in an attempt to be fair
to both beneficiaries of income and beneficiaries of principal. It is consistent with
other provisions in this revision. See, e.g., R.S. 9:2148,2151,2152(A)(4), 2153(A),

and 2154(A).
§2143. Allocation to beneficiaries of usufruct and naked ownership

A trust is administered with due regard to the respective interests of

beneficiaries of usufruct and naked ownership in the allocation of receipts and

xpenses to the

beneficiary of usufruct or the beneficiary of naked ownership or partly to each:

(1) In accordance with the terms of the trust instrument and the law
regulating usufruct, notwithstanding contrary provisions of this Subpart;.

(2) In accordance with the provisions of this Subpart, in the absence of
applicable law regulating usufruct and if the trust instrument contains no provisions
to the contrary;.

(3) If neither of the preceding rules applies, in accordance with what is
reasonable and equitable in view of the interests of those who are beneficiaries of

usufruct as well as those who are beneficiaries of naked ownership;and-in-view-of
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