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Introduction 
 
In the Supreme Court’s 2018–2019 term, the Court decided seventy-four cases. 
Two of those cases were consolidated with the Court issuing sixty-six signed 
decisions on the merits and six per curiam decisions for a total of seventy-two 
issued opinions. Of the seventy-two cases, fifty-nine were on certiorari from the 
circuit courts of appeals, eleven were on certiorari from state courts, and two 
were on certiorari from a three-judge district court panel. Two of the seventy-
two cases were original jurisdiction  cases while four of the seventy-two cases 
were habeas cases. The Court affirmed the lower courts in twenty-seven cases 
and reversed, remanded, or vacated the lower court in forty-seven cases. 
 

I. First Amendment  
 
Am. Legion v. Am. Humanist Ass’n., 139 S. Ct. 2067 (2019), decided with Md.-
Nat’l. Capital Park and Planning Comm’n v. Am. Humanist Ass’n.; Reversed 
and Remanded, 7-2. 

 
Holding: The Bladensburg Cross (“the Cross”) does not violate the 
establishment clause of the First Amendment. 
 
Facts: In Bladensburg, Maryland, the Bladensburg Cross is 32 feet tall and 
displays the American Legion emblem at its center and sits on a large pedestal 
bearing a bronze plaque listing the names of 49 county soldiers who had fallen 
in World War I. Several non-Christian residents of Prince George’s County, 
Maryland, expressed offense at the Cross, which allegedly amounts to 
governmental affiliation with Christianity.  American Humanist Association 
(AHA) is a nonprofit organization advocating for separation of church and 
state. Together, AHA and the individual residents sued the Commission under 
42 U.S.C. § 1983, alleging that the Commission’s display and maintenance of 
the cross violates the Establishment Clause. 
 
Reasoning: The Court held that a Christian cross-shaped war memorial on 
public land and maintained with public funds did not violate the First 
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Amendment’s Establishment Clause, which prohibits government 
endorsement of religion. The Court explained that although the cross 
originated as a Christian symbol, the Bladensburg Cross has taken on a 
secular meaning.  In particular, the Cross was erected in 1925 as a WWI 
memorial and now sits in the middle of an urban traffic circle.  The majority 
argued that there was a “presumption of constitutionality” for historical 
monuments featuring religious symbolism on the ground that they take on 
secular meaning over time and become part of the cultural heritage. More 
pointedly, the Court said that the Bladensburg Cross is fully consistent with 
the aims of the religious clauses of the Constitution to “foster a society where 
people of all beliefs can live together harmoniously.” Because of the Cross’s 
historical importance beyond its admittedly Christian symbolism, it does not 
violate the Establishment Clause. 
 
Iancu v. Brunetti, 139 S. Ct. 2294 (2019); Affirmed, 6-3. 
 
Holding: The Lanham Act’s provision banning the registration of “immoral” 
or “scandalous” trademarks infringes the First Amendment. 
 
Facts: This case involves a facial First Amendment challenge to a provision of 
federal trademark law that directs the United States Patent and Trademark 
Office (“USPTO”) to refuse to registrar trademarks containing “scandalous” or 
“immoral” matter under 15 U.S.C. 1052(a). Erik Brunetti, an artist who 
founded a streetwear brand in 1990, sought federal registration for the 
trademark “FUCT” in connection with his clothing line.  Brunetti’s application 
was refused on the ground that “FUCT” is “scandalous.”  In reaching that 
conclusion, the Board also noted that Brunetti’s website and blog contained 
“anti-social imagery,” was “lacking in taste,” and contained themes of 
“misogyny” and “extreme nihilism.” Brunetti challenged the Lanham Act’s ban 
on “immoral” or “scandalous” trademarks as a violation of free speech. 
 
Reasoning: The Court agreed with Brunetti for the same reasons that it found 
the Lanham Act’s “disparaging” provision to be unconstitutional in Matal v. 
Tam, 137 S. Ct. 1744 (2017): the ban on “immoral” or “scandalous” trademarks 
“disfavors certain ideas.” The Court noted that “[t]here are a great many 
immoral and scandalous ideas in the world (even more than there are 
swearwords), and the Lanham Act covers them all.” As a result, it violates the 
First Amendment. The Court rejected an effort by the USPTO to interpret the 
provision as only refusing to register marks that are “vulgar,” but the Court 
declined to do so, concluding that would result in rewriting the statute as 
opposed to interpreting it. 
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Nieves v. Bartlett, 139 S. Ct. 1715 (2019); Reversed and Remanded, 6-3. 
 
Holding: An arrestee must plead and prove the absence of probable cause for 
his arrest in order to succeed on a First Amendment retaliatory arrest claim. 
 
Facts: Russell Bartlett was arrested by two police officers during a festival in 
a remote area of Alaska on counts of disorderly conduct and resisting arrest. 
The arrest came after Bartlett refused to speak to one of the officers, Sergeant 
Luis Nieves, and later interfered when Trooper Bryce Weight was questioning 
a different group of people.  
 After the state dismissed the charges against Bartlett, he sued the officer 
and the trooper under 42 U.S.C. § 1983. He claimed that the authorities 
arrested him in retaliation for expressing his First Amendment rights: 
refusing to speak in the first instance and speaking in the second instance. The 
district court granted summary judgment to the officers because Bartlett had 
failed to show that the authorities lacked probable cause to arrest him. The 
Ninth Circuit reversed.  
 
Reasoning: To succeed on a § 1983 retaliatory arrest claim, a plaintiff must 
show that the retaliatory action was the “but for” cause of an adverse action, 
e.g., an arrest. Because of the causal complexities of such an inquiry, a plaintiff 
should have to prove, under an objective standard, that an officer lacked 
probable cause to arrest him to make out the causal element of a retaliatory 
arrest claim. 
 

II. Fourth Amendment 
 
Mitchell v. Wisconsin, 139 S. Ct. 2525 (2019); Vacated and Remanded, 5-4.  

Holding: A police officer generally does not need a warrant to seek a blood test 
from an unconscious person suspected of drunk driving. 

Facts: Police were told that Gerald Mitchell had drunkenly climbed into a van 
and driven off. An officer found him stumbling near a lake. The officer 
administered a breathalyzer test, and Mitchell’s BAC registered .24%. The 
officer took Mitchell to the hospital. At some point, Mitchell lost consciousness. 
At the hospital, a blood test was done and Mitchell’s BAC was .22%.  

 Following a drunk driving charge, Mitchell sought to suppress the 
results of the blood test. The trial court denied his request, and Mitchell was 
convicted by a jury. The intermediate appellate court certified the issue to the 
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Wisconsin Supreme Court, which affirmed Mitchell’s conviction. The Supreme 
Court granted certiorari to determine whether a statute authorizing a blood 
draw from an unconscious motorist provides an exception to the Fourth 
Amendment warrant requirement. 

Reasoning: The Fourth Amendment generally requires police officers to 
procure a warrant before conducting a blood test (but not a breath test) of a 
conscious motorist. But unconscious drivers are different; in such situations, 
the exigent circumstances exception to the Fourth Amendment’s warrant 
requirement generally applies. That’s because there is both a compelling need 
for the blood test (because unconscious drivers pose a serious risk to 
themselves and the public), and there is insufficient time to secure a warrant 
(because BAC evidence is dissipating and unconsciousness itself poses a 
medical emergency). The Court nonetheless remanded to give Mitchell an 
opportunity to show that his case was an “unusual” one in which “a defendant 
would be able to show that his blood would not have been drawn if police had 
not been seeking BAC information, and that police could not have reasonably 
judged that a warrant application would interfere with other pressing needs or 
duties.” Mitchell v. Wisconsin, 139 S. Ct. 2525, 2539 (2019). 

 
III.  Sixth Amendment 

Garza v. Idaho, 139 S. Ct. 738 (2019); Reversed and Remanded; 6-3. 

Holding: The presumption of prejudice for Sixth Amendment purposes 
recognized in Roe v. Flores-Ortega, 528 U.S. 470 (2000) applies regardless of 
whether a defendant has signed an appeal waiver.  

Facts: In 2015, (defendant) Garza entered into plea agreements for state 
criminal charges that included provisions that waived his right to appeal. 
Shortly after sentencing, Garza repeatedly asked his lawyer to file an appeal. 
However, the lawyer refused, reminded Garza that his right to an appeal was 
waived, and did not file a notice to appeal. After the time for filing a notice of 
appeal lapsed, he requested state post-conviction relief because of his lawyer’s 
ineffective assistance of counsel for failure to file the notice of appeal.  

Reasoning: The presumption of prejudice applies even in the presence of a 
defendant’s signed appeal waiver because no appeal waiver serves as an 
absolute bar to all appellate claims. Since a plea agreement is essentially a 
contract, plea agreements do not bar claims that lie beyond the scope of the 
agreement itself. Puckett v. United States, 556 U.S. 129, 137 (2009). In some 
instances, even a waived appellate claim can be advanced where the 
prosecution forfeits or waives the waiver. The Court recognized what it said in 
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Flores-Ortega, that filing a notice of appeal is a ministerial task that imposes 
minimal burden on counsel. Flores-Ortega, 528 U.S. at 474. Additionally, filing 
a notice of appeal necessarily suggests that claims are likely to be 
unascertained and ill-defined at that time since a notice of appeal merely 
identifies who is appealing, which judgment is being appealed, and the court 
to which the appeal is being directed.  

IV. Qualified Immunity  
 
City of Escondido, California v. Emmons, 139 S. Ct. 500 (2019); Reversed in 
part, Vacated in part, and Remanded, per curiam (9-0). 
 
Holding: The Ninth Circuit failed to conduct the analysis required by 
Supreme Court precedent in determining whether two Escondido police 
officers were entitled to qualified immunity. 
 
Facts: The plaintiff sued a police officer and a sergeant arising for use of 
excessive force.  The police were dispatched under a domestic violence report. 
An officer responded and eventually took a report from the wife for injuries 
caused by her husband who was arrested. Several weeks later, the police 
received another call involving a domestic disturbance. The police knocked on 
the apartment door but there was no response. They spoke with the wife 
through an open window.  Emmons opened the door, went outside to encounter 
the officers.  He ignored the officers command not to close the door and tried to 
brush past an officer. The officer “stopped the man, took him quickly to the 
ground, and handcuffed him.”  Emmons did not “hit the man or display any 
weapon.”  He was not in audible pain, and officers helped him up. He was 
arrested for resisting. 

Reasoning: In reversing the Ninth Circuit, the Supreme Court found that the 
court did the law clearly established that the officer’s actions were unlawful. 
The Court stated that when evaluating Fourth Amendment excessive force 
claims, a court needs to identify a case where an officer acting under similar 
circumstances was held to have violated the Fourth Amendment.  The Court 
noted that while there does not have to be a case directly on point, existing 
precedent must place the lawfulness of the particular action beyond debate. 

 
V. Equal Protection 

 
Flowers v. Mississippi, 139 S. Ct. 2228 (2019); Reversed and Remanded, 7-2. 
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Holding: The trial court committed clear error in finding that the State’s 
peremptory strike of one of the black prospective jurors was not “motivated in 
substantial part by discriminatory intent.” Foster v. Chatman, 578 U.S. ___, 
___ (2016) (slip op., at 23) (internal quotation marks omitted).  

Facts: The petitioner, Curtis Flowers—a black man—was tried six times for 
the murder of four employees of a Mississippi furniture store. Three of those 
four victims were white. At the first two trials, the State used its peremptory 
strikes on all of the qualified black prospective jurors. In each case, the jury 
convicted Flowers and sentenced him to death, but the convictions were later 
reversed by the Mississippi Supreme Court based on prosecutorial misconduct. 
At the third trial, the State used all of its 15 peremptory strikes against black 
prospective jurors; Flowers was again convicted and sentenced to death. The 
Mississippi Supreme Court reversed again but for a different reason—that the 
State exercised the peremptory strikes on the basis of race in violation of 
Batson v. Kentucky, 476 U.S. 79 (1986) (holding that peremptory challenges 
used to strike jurors on the basis of race violated the Fourteenth Amendment). 

At the fourth trial, which ended in a mistrial, the State used eleven 
peremptory strikes all against black prospective jurors. The fifth trial also 
ended in a mistrial but there is no data on the demographics of the prospective 
jurors from that trial. At the sixth trial, the State used six peremptory strikes, 
five against black prospective jurors. Flowers was again convicted and 
sentenced to death. When appealed to the state supreme court on a Batson 
challenge, the court affirmed. The United States Supreme Court vacated that 
judgment and remanded based on Foster v. Chatman, but, the state supreme 
court upheld the conviction. 
 
Reasoning: The Court reasoned that the following four factors, taken 
together, required reversal: (1) in the six trials combined, the State used its 
peremptory challenges to strike 41 out of 42 black prospective jurors; (2) in the 
sixth trial, five out of six black prospective jurors were peremptorily struck; (3) 
in the sixth trial, the State engaged in “dramatically disparate questioning of 
black and white jurors” in an effort to find pre-textual reasons to strike the 
potential black jurors; and (4) in the sixth trial, one of the peremptorily struck 
prospective black jurors was similarly situated to white prospective jurors who 
were not struck by the State. 
 

VI. Miscellaneous Federal Civil Statutes 
 
Apple Inc. v. Pepper, 139 S. Ct. 1514 (2019); Affirmed, 5-4. 
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Holding: Respondents, who purchased apps for their iPhones though Apple’s 
App Store, are direct purchasers from Apple under Illinois Brick Co. v. Illinois 
and may sue Apple for allegedly monopolizing the retail market for the sale of 
iPhone apps.  
 
Facts: Apple began selling iPhones in 2007 and started the App Store in July 
2008. The App Store is the only place where iPhone owners may purchase apps. 
Though Apple itself does not create apps, it charges developers a $99 annual 
membership fee to sell their apps in the App Store. Developers are able to set 
their own prices but, Apple requires all prices to end in $0.99. Apple also enjoys 
a 30% fee from each app sale, regardless of price. In 2011, four iPhone owners 
sued Apple alleging the unlawful monopolization of “the iPhone apps 
aftermarket.” The plaintiffs alleged that they were unable to choose between 
purchasing apps from Apple’s App Store and purchasing apps from less-costly 
alternatives. More pointedly, the plaintiffs alleged that the 30% fee is an 
overcharge which drives the antitrust violation. 
 
Reasoning: The court illustrated the Illinois Brick rule via hypothetical: “For 
example, if manufacturer A sells to retailer B, and retailer B sells to consumer 
C, then C may not sue A. But B may sue A if A is an antitrust violator. And C 
may sue B if B is an antitrust violator. That is the straightforward rule of 
Illinois Brick.” Apple, Inc. v. Pepper, 139 S. Ct. 1514, 1521 (2019). The Court 
explained that in this case, there was no intermediary between the purchaser 
(the iPhone owners) and the alleged antitrust violator (Apple). The Court 
rejected the argument that Apple could not be sued since it does not set the 
price for the apps for three reasons, the most significant of the three being 
Section 4 of the Clayton Act. Section 4 of the Clayton Act says that “any person” 
injured by anything in the antitrust laws can sue the defendant. Thus, the 
Court said, any perceived ambiguity that Illinois Brick leaves behind, that 
ambiguity should be resolved “in the direction of the statutory text”—“direct 
purchasers from monopolistic retailers are proper plaintiffs.” 
 
Azar v. Allina Health Services, 139 S. Ct. 1804 (2019); Affirmed, 7-1.  

 
Holding: Because the Department of Health and Human Services neglected 
its statutory notice-and-comment obligations when it revealed a new policy 
that dramatically and retroactively reduced Medicare payments to hospitals 
serving low-income patients, the policy must be vacated. 
 
Facts: This appeal arose out of a dispute between hospitals and the Centers 
for Medicare & Medicaid Services (“CMS”) concerning how to calculate 
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disproportionate share hospital (“DSH”) supplemental payments that the 
government provides to hospitals that serve a disproportionate number of low-
income patients.  In June 2014, CMS posted a spreadsheet on its website 
announcing the 2012 Medicare fractions and indicating these fractions 
included Part C patient days.   

A group of hospitals sued, arguing that CMS’s 2014 policy announcement 
regarding the inclusion of Part C patient days in the 2012 Medicare fractions 
violated the notice-and-comment rulemaking procedures under the Medicare 
Act.  The hospitals asserted that this provision was meant to distinguish 
“substantive” from “procedural” legal standards, where the former creates 
duties, rights, and obligations and the latter specifies how those duties, rights, 
and obligations should be enforced.  To the extent that a policy establishes or 
changes a “substantive legal standard” governing scope of benefits, payment 
for services, or eligibility to furnish or receive services or benefits, the hospitals 
argued that the Medicare Act notice-and-comment requirements should apply.   
 
Reasoning: The Court ruled in favor of the hospitals.  The decision turned on 
the Court’s determination that the term “substantive legal standard” used in 
the Medicare Act is distinguishable from the term “substantive rule” used in 
the Administrative Procedure Act. The Court reasoned that the Medicare Act 
contemplates that “statements of policy” can establish or change a substantive 
legal standard governing payment for services.  While the Court did not go so 
far as to specifically define a “substantive legal standard” or to describe its 
main attributes, the majority’s opinion accepts, in this instance, that defining 
how the DSH Medicare fraction should be calculated met the threshold.  On 
this basis, the Court rejected the government’s argument that the 2014 DSH 
payment policy to include Part C patient days in the Medicare fraction was 
exempt from the Medicare Act’s notice-and-comment requirements. 
 
Biestek v. Berryhill, 139 S. Ct. 1148 (2019); Affirmed; 6-3. 
 
Holding: In the Social Security Administration (“SSA”) hearing context, a 
vocational expert’s refusal to produce her own survey data that she relied on 
for her testimony does not preclude her testimony from constituting 
“substantial evidence” for judicial review purposes. 
 
Facts: Michael Biestek has degenerative disc disease, Hepatitis C, and 
depression, which led him to apply for SSA benefits. A hearing was held before 
an Administrative Law Judge (“ALJ”). During the hearing, a vocational expert 
testified that a certain number of jobs were available to people with Biestek’s 
disabilities.  She said her numbers came from the Bureau of Labor Statistics 
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and her “own individual labor market surveys.” Biestek’s lawyer requested a 
copy of her surveys; the expert declined to provide them; and the ALJ refused 
to force her to share the information. The ALJ ultimately granted Biestek’s 
benefits request in part. 

Biestek sought review in federal district court of the ALJ’s partial denial 
of his claim. Under 42 U.S.C. § 405(g), an ALJ’s factual findings “shall be 
conclusive” if supported by “substantial evidence.” Biestek argued that the 
expert’s testimony did not qualify as substantial evidence because neither the 
ALJ nor Biestek were privy to the data supporting the testimony. The district 
court rejected the argument and affirmed the ALJ. The Sixth Circuit affirmed. 
The Court granted cert because of a circuit split on the issue.  
 
Reasoning: The Court decided that Biestek provided no sufficient reason for 
the rule he proposed: that an expert’s testimony could not be “substantial 
evidence” if the expert was asked to share, and refused to share, all data 
supporting that testimony. This was in part because Biestek conceded that an 
expert’s testimony could constitute substantial evidence under the same set of 
facts if the applicant never asked for the data. The Court reasoned that Biestek 
failed to provide justification for the distinction, rejecting his arguments that 
the current rule undercuts an expert’s credibility and prevents meaningful 
cross-examination. 

Culbertson v. Berryhill, 139 S. Ct. 517 (2019); Reversed and Remanded, 9-0. 

Holding: Federal law does not impose a 25 percent cap on aggregate fees an 
attorney may seek when representing an individual before both the Social 
Security Administration (“SSA”) and an Article III court.  

Facts: The Social Security Act has two different subsections that govern 
attorney’s fees. 42 U.S.C.§ 406(a) governs fees for representation before the 
SSA; § 406(b) governs fees for representation before Article III courts. Both 
subsections cap attorney’s fees in each context. But no provision addresses 
aggregate fees—an attorney’s total fees from representation in both contexts. 
 Richard Culbertson represented claimant Katrina Wood in proceedings 
before the SSA. After the agency denied Woods the benefits she sought, 
Culbertson represented her on direct review in federal district court. The 
district court ruled in Wood’s favor. On remand, the agency awarded Wood 
past-due disability benefits and withheld 25% of them to pay any attorney’s 
fees Culbertson might be awarded. The SSA also awarded Culbertson § 406(a) 
fees. The district court awarded Culbertson § 406(b) fees, too, but it reduced 
them in proportion to the § 406(a) fees he had already received. The Sixth 
Circuit affirmed. The Court granted cert because of a circuit split on the issue. 
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Reasoning: Nothing in the text of § 406 sets an aggregate limit on the amount 
of attorney’s fees that may be awarded to an attorney. The Court found logic 
in the argument that there should be an aggregate limit of 25 percent of past 
due benefits because that is the amount that the agency is statutorily allowed 
to withhold for attorney’s fees. Nevertheless, the Court honored the text of the 
statute and noted: “[m]ore fundamentally, the amount of past-due benefits that 
the agency can withhold for direct payment does not delimit the amount of fees 
that can be approved for representation before the agency or the court.” 
Culbertson, 139 S. Ct. at 523. 
 
Dawson v. Steager, 139 S. Ct. 698 (2019); Reversed and Remanded, 9-0. 
 
Holding: The Court held that West Virginia violated the intergovernmental 
tax immunity doctrine and unlawfully discriminated against U.S. Marshals 
Service retiree James Dawson when it taxed his federal pension benefits but 
exempted from taxation the pension benefits of certain state and local law 
enforcement officers. A state violates 4 U.S.C. § 111 when it treats retired state 
employees more favorably than retired federal employees and no “significant 
differences between the two classes” justify the different treatment. Davis v. 
Mich. Dep’t of Treasury, 489 U.S. 803, 814–16 (1989). 
 
Facts: After retiring from the U.S. Marshals Service, the state of West Virginia 
taxed Dawson’s federal pension benefits—as it does all former federal 
employees. However, West Virginia exempts from state taxation those pension 
benefits of former state and local law enforcement employees. See W. Va. Code 
§ 11–21–12(c). Dawson argued that this practice violated the 
intergovernmental tax immunity doctrine, first announced by the Supreme 
Court in McCulloch v. Maryland, 4 Wheat. 316 (1819) and later codified in 4 
U.S.C. § 111.  
 
Reasoning: The Court agreed with the West Virginia trial court which found 
no significant differences between Dawson’s powers and duties as a U.S. 
Marshal and those of the state and local law enforcement officers which West 
Virginia exempted from state income taxation. The trial court’s judgment 
stated that the State’s statute engaged in the very conduct that § 111 was 
designed to prohibit. The Court also rejected the state’s argument, which the 
West Virginia Supreme Court of Appeals adopted, that the discrepancy in 
taxation is proper because very few state employees receive the tax break 
denied Dawson. The Court likewise rejected that discrepancy is proper because 
the intent of the state statute was to provide a benefit to a narrow class of state 
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retirees, not to harm federal retirees. The Court clearly reasoned that the 
statute discriminated against Dawson due to the source of his pay as 
prohibited by § 111. 
 
Dep’t. of Commerce v. New York, 139 S. Ct. 2551 (2019); Affirmed in part, 
Reversed in part, and Remanded, 5-4. 

 
Holding: The secretary of the Department of Commerce did not violate the 
enumeration clause or the Census Act in deciding to reinstate a citizenship 
question on the 2020 census questionnaire, but the district court was 
warranted in remanding the case back to the agency where the evidence tells 
a story that does not match the secretary’s explanation for his decision. 
 
Facts: Secretary of Commerce Wilbur L. Ross issued a decision to reinstate a 
citizenship question on the 2020 Census questionnaire. The question asked 
respondents whether they were United States citizens on the standard census 
questionnaire sent to all households. Such a question had been purposely 
omitted from this “short form” since the 1950 Census as officials and 
sociologists widely fear it would reduce participation in the census.   

The decision was challenged in federal court by a coalition of states, 
cities, and counties, with the challengers alleging that the question could cause 
a significant undercount because some households with individuals who are 
unlawfully present in the country would be deterred from responding.  The 
challengers claim the Secretary’s decision was arbitrary and capricious and 
that it violates various regulatory, statutory, and constitutional provisions. 
 
Reasoning: The Court held that the Secretary’s decision is reviewable under 
the Administrative Procedure Act (APA). While the Census Act gives “broad 
authority” to the Secretary to administer the census, his discretion is not 
without limits.  The APA exempts from judicial review agency actions that are 
discretionary, but “the taking of the census is not one of those areas.”  Because 
the Census Act provides general requirements for agency decision-making, the 
Secretary’s decision is subject to judicial review.  The Court subsequently held 
that the Secretary conducted an analysis weighing the value of obtaining more 
complete and accurate citizenship data against the uncertain risk that 
reinstating a citizenship question would result in a lower response rate. 
Because his decision to reinstate the question was reasonable and reasonably 
explained, it was not “arbitrary and capricious.”  In turn, the Supreme Court 
held that the Secretary did not violate the Census Act and reversed the district 
court’s ruling to the contrary. 
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The Court still concluded that the district court correctly remanded the 
action to the agency because the administrative record needed to be 
supplemented for the district court’s review.  
 
Dep’t. of Commerce v. U.S. Dist. Court for the S. Dist. of N.Y., 139 S. Ct. 2779 
(2019); Remanded, per curiam. 
 
Holding: Because the Court remanded the main issue in the 2020 Census 
“citizenship question” litigation, it remanded this related suit. 
 
Facts: This case stems from the above-described citizenship question 
litigation, Dep’t. of Commerce v. New York, 139 S. Ct. 2551 (2019). The issue 
here was whether the district court erred in compelling the Secretary of 
Commerce, Wilbur Ross, and the Acting Head of the Department of Justice’s 
Civil Rights Division, John Gore, to submit to depositions.  
 
Reasoning: The Court issued its per curiam decision without written reasons. 
Presumably, however, once the Court remanded the main citizenship question 
suit before it back to the Department of Commerce, it no longer felt that it 
would be appropriate to dive into this secondary evidentiary dispute. 
 
Food Mktg. Inst. v. Argus Leader Media, 139 S. Ct. 2356 (2019); Reversed and 
Remanded, 6-3. 
 
Holding: Where commercial or financial information is both customarily and 
actually treated as private by its owner and provided to the government under 
an assurance of privacy, the information is “confidential” within the meaning 
of Exemption 4 of the Freedom of Information Act (5 U.S.C. §552(b)(4)) 
(“FOIA”). 

Facts: Argus Leader Media filed a FOIA request with the U.S. Department of 
Agriculture (“USDA”), seeking the names and addresses of all retail stores that 
participate in the national food-stamp program.  The USDA refused to disclose 
this data, invoking FOIA’s exemption for private commercial and financial 
information that is “confidential.”  In response, Argus Leader sued the USDA 
to get the information.  After the district court ordered disclosure, the Food 
Marketing Institute, an association representing grocery retailers, intervened 
and appealed.  The Eighth Circuit affirmed, holding that FOIA’s exemption for 
“confidential” business information does not apply because disclosure would 
not cause the retailers substantial competitive harm. 
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Reasoning: At the time of FOIA’s enactment, the Court explained, the term 
“confidential” simply meant “private” or “secret.”  As a result, the statute does 
not include a “competitive harm” requirement.  Where commercial or financial 
information is both customarily and actually treated as private by its owner 
and provided to the government under an assurance of privacy, the information 
is “confidential” within the FOIA exemption’s meaning.  The food-stamp 
information at issue satisfies both conditions because the grocery retailers 
customarily do not disclose store-level data or make it publicly available.  And 
to induce retailers to participate in the food-stamp program, the government 
has long promised retailers that it will keep their information private. 

Fort Bend Cty., Tex. v. Davis, 139 S. Ct. 1843; Affirmed, 9-0.  
 
Holding: Title VII’s requirement that a plaintiff file a discrimination 
complaint with the Equal Employment Opportunity Commission (“EEOC”) 
before filing suit in federal court is not “jurisdictional.” 
 
Facts: Lois Davis worked in information technology for Fort Bend County, 
Texas. She alleged in an EEOC charge that she had been sexually harassed 
and that she was retaliated against for reporting the harassment. While that 
charge was pending, she was told to report to work on a Sunday. Davis went 
to church instead and was fired. She then attempted to supplement her EEOC 
charge with a religion-based complaint, but she did not formally amend her 
charge. She soon received a right-to-sue letter and filed suit in the Southern 
District of Texas.  

In her suit, Davis alleged retaliation and religion-based discrimination 
claims. The district court granted summary judgment to her employer on both 
claims. The Fifth Circuit affirmed on the retaliation claim but reversed and 
remanded on the religion-based claim. On remand, the employer for the first 
time argued that the court lacked jurisdiction because Davis had not properly 
alleged her religion-based claim in her amended EEOC charge. The district 
court adopted the State’s reasoning and granted its motion to dismiss. The 
Fifth Circuit reversed, holding that Title VII’s pre-suit charge-filing 
requirement is not jurisdictional, and that the State forfeited the defense by 
waiting years into the litigation to raise the issue.  
 
Reasoning: Distinguishing “jurisdictional prescriptions” from “non-
jurisdictional claim-processing rules,” the Court reasoned that Title VII’s 
charge-filing requirement fell into the latter category. The mere fact that a rule 
promotes a congressional objective does not make it jurisdictional. 
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Lamps Plus Inc. v. Varela, 139 S. Ct. 1407 (2019); Reversed and Remanded, 5-
4. 
Holding: Under the Federal Arbitration Act (“FAA”), an ambiguous 
agreement cannot provide the necessary contractual basis for concluding that 
the parties agreed to submit to class arbitration. 
 
Facts: Frank Varela had signed an arbitration agreement as a condition of his 
employment with Lamps Plus. After he filed suit for negligence, invasion of 
privacy, and breach of contract, Lamps Plus relied on this agreement as a basis 
for a motion to compel bilateral arbitration. The district court found the 
agreement to be a contract of adhesion and ambiguous as to whether it 
permitted class arbitration. It construed the ambiguity against the drafter, 
Lamps Plus, and allowed the arbitration to proceed on a class-wide basis. On 
appeal, Lamps Plus argued that it did not agree to class arbitration; However, 
the court affirmed and ruled that class arbitration could move forward. The 
appeals court explained that because the agreement was capable of two 
reasonable interpretations, the district court was correct in finding ambiguity. 
The issue is whether the FAA forecloses a state-law interpretation of an 
arbitration agreement that would authorize class arbitration based solely on 
general language commonly used in arbitration agreements. 
 
Reasoning: The Court held that the FAA preempted California’s rule that an 
ambiguous provision of a contract be construed against the drafter. In doing 
so, the Court held that the arbitration agreement between Varela and Lamps 
Plus contained only general language commonly used in arbitration 
agreements. Therefore, it did not provide the necessary contractual basis for 
compelling class arbitration.  The Court explained that, under the FAA, an 
arbitration agreement that is ambiguous as to the availability of class 
arbitration does not inherently subject the parties to class arbitration.   

  
Mount Lemmon Fire Dist. v. Guido, 139 S. Ct. 22 (2019); Affirmed, 8-0. 

Holding: State and local governments are covered employers under the Age 
Discrimination in Employment Act of 1967 regardless of the number of 
employees they have. 

Facts: In 2000, John Guido and Dennis Rankin were hired by the Mount 
Lemmon Fire District, a political subdivision of the State of Arizona. They were 
full-time firefighter captains, and at ages 46 and 54, respectively, were the two 
oldest full-time employees at the Fire District when they were terminated in 
2009. Guido and Rankin filed age discrimination charges with the Equal 
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Employment Opportunity Commission (EEOC), which found reasonable cause 
to believe that the Fire District had violated the Age Discrimination in 
Employment Act (“ADEA”), 29 U.S.C. §§ 621-34. Guido and Rankin 
subsequently filed suit against the Fire District. 

The Fire District sought summary judgment on the basis that it was not 
an “employer” within the meaning of the ADEA, and the district court agreed. 
The Ninth Circuit reversed. There, the court stated that a political subdivision 
of a state does not need to have 20 or more employees, as private sector 
employers do, in order to be covered by the ADEA. 

 
Reasoning: The Court held that the ADEA applies to all state political 
subdivisions, regardless of the number of employees.  The Court first looked to 
the plain language of the statute, finding the two-sentence delineation in the 
definitional provision § 630(b), coupled with the expression “also means” at the 
start of §630(b)’s second sentence, establish two separate categories: persons 
engaged in an industry affecting commerce with 20 or more employees; and 
states or political subdivisions. The latter category has no numerosity 
limitation. For this reason, the Court found that Mount Lemmon Fire District 
was subject to the ADEA despite the number of full-time employees there. 
 
Obduskey v. McCarthy & Holthus LLP, 139 S. Ct. 1029 (2019); Affirmed, 9-0. 
 
Holding: A business engaged in no more than nonjudicial foreclosure 
proceedings is only a “debt collector” for the limited purposes of enforcing 
security interests and is not subject to the full force of the Fair Debt Collection 
Practices Act (“FDCPA”). 
 
Facts: In 2007, Dennis Obduskey bought a home in Colorado with loan funds 
secured by the property. Obduskey defaulted on that loan in 2009. In 2014, 
Wells Fargo, N.A., hired the law firm McCarthy & Holthus, LLP to act as its 
agent in carrying out a nonjudicial foreclosure. The firm first mailed Obduskey 
a letter purportedly pursuant to and in compliance with the FDCPA and 
Colorado law. Obduskey responded with a letter challenging the amount of the 
debt, purportedly pursuant to § 1692g(b) of the FDCPA. That provision 
provides that when a consumer dispute’s the amount of an owed debt, the debt 
collector must cease collection until it verifies the debt owed and mails a copy 
of that verification to the debtor. Obduskey said that the firm never stopped 
sending communiques and never provided verification of the debt. Instead, the 
firm commenced nonjudicial foreclosure action.  
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Reasoning: Affirming the Tenth Circuit and the District Court of Colorado, 
the Court reasoned that, though the law firm fit the limited purpose definition 
of § 1692f(6), it did not fall within the Act’s primary definition of a debt collector 
in § 1692a(6) for three reasons. First, Congress intended to distinguish debt 
collectors that primarily enforce security interests from ordinary debt 
collectors by separately addressing § 1692f(6) and by using “also” in that 
sentence. Secondly, the Court stated that Congress likely intended to treat 
security-interest enforcement differently from ordinary debt collection to avoid 
conflicts with state nonjudicial foreclosure schemes. Lastly, the Court pointed 
to the legislative history of the FDCPA, noting that older drafts of the bill 
contemplated subjecting security-interest enforcers to be subject to the full 
force of the Act. 
 
Taggart v. Lorenzen, 139 S. Ct. 1795 (2019); Vacated and Remanded; 9-0. 
 
Holding: A creditor may be held in civil contempt for violating a bankruptcy 
court’s discharge order if there is no objectively reasonable basis to conclude 
that the creditor’s conduct might be lawful. This standard strikes the careful 
balance between the interests of creditors and debtors.  
 
Facts: Bradley Taggart formerly owned an interest in Oregon company, 
Sherwood Park Business Center (“Sherwood”). Sherwood and two of its other 
owners brought suit against Taggart in Oregon state court claiming that he 
breached Sherwood’s operating agreement. Before trial though, Taggart filed 
for Chapter 7 bankruptcy. The bankruptcy court granted Taggart a discharge 
which bars creditors from collecting any debt that has been discharged. After 
being granted the discharge, the Oregon state court proceeded to enter 
judgment against Taggart in the Sherwood suit; Sherwood then filed a petition 
for attorney’s fees that were incurred after Taggart’s bankruptcy petition. All 
parties conceded that in the Ninth Circuit, a discharge order does not discharge 
post-petition attorney’s fees stemming from pre-petition litigation when the 
discharged debtor “returns to the fray.” In re Ybarra, 424 F.3d 1018 (9th Cir. 
2005). Sherwood argued that Taggart returned to the fray and was thus 
required to pay its post-petition attorney’s fees. In the course of a ping-pong 
between the District Court and the Bankruptcy Court, the Supreme Court was 
confronted with the question of when a creditor could be held in contempt for 
violating a discharge order.  
 
Reasoning: The Court concluded that the Ninth Circuit applied the wrong, 
more heavily subjective standard that allows a creditor’s good faith belief to 
preclude civil contempt. The Court reasoned that though “the potent weapon” 
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of civil contempt is a device imputed from older statutory permutations, the 
bankruptcy statutes do not give courts unfettered authority to hold creditors 
in civil contempt, as it is a severe remedy. The Supreme Court has previously 
held that a party’s subjective belief that it complied with a court order will not 
preclude civil contempt if that subjective belief is objectively unreasonable. 
McComb v. Jacksonville Paper Co., 336 U.S. 187 (1949). However, it also 
recognized that subjective intent can sometimes be relevant and that these 
principles, taken together, directly apply to the bankruptcy discharge context. 
 

VII. Miscellaneous Constitutional Claims 
 
Box v. Planned Parenthood of Ind. and Ky., Inc., 139 S. Ct. 1780 (2019); 
Reversed in part, per curiam (7-2). 
 
Holding: The Court granted certiorari only one issue, holding that states have 
a legitimate state interest in the proper disposal of fetal remains that is subject 
to rational basis review; Indiana’s law is rationally related to that interest. 
However, certiorari was denied as to whether states may bar abortion 
providers from performing knowingly selective-abortions on the basis of race, 
sex, or (dis-)ability. 
 
Facts: Planned Parenthood of Indiana and Kentucky challenged two 
provisions of Indiana’s abortion law. The first governed the disposal of fetal 
remains and the second provision categorically banned abortion providers from 
knowingly providing race, sex, or (dis-)ability-specific abortions. The District 
Court for the Southern District of Indiana and the Seventh Circuit both found 
in favor of Planned Parenthood. Specifically, those courts found that the state 
had no legitimate interest in the disposal of fetal remains and held that states 
cannot prevent a woman from ending her pregnancy before the fetus is viable, 
regardless of the reason.  
 
Reasoning: The Court echoed its holding in Akron v. Akron Ctr. For 
Reproductive Health, Inc. that states have “a legitimate interest in the proper 
disposal of fetal remains.” 462 U.S. 416, 452, n.45 (1983). The Court stated that 
the challenge was not on the grounds that the law imposed an undue burden 
on a woman’s right to have an abortion, so, the Court declined to take up that 
question. The Court also explained that it denied certiorari on the provision of 
Indiana’s law that banned knowingly-selective abortions because no other 
circuits except the Seventh Circuit have dealt with that particular question.  
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Moore v. Texas, 139 S. Ct. 666 (2019); Reversed and Remanded, per curiam (6-
3). 
 
Holding: The Texas Court of Criminal Appeals’ redetermination that Bobby 
James Moore does not have intellectual disability and is thus eligible for the 
death penalty is inconsistent with the Supreme Court’s prior related decision 
in Moore v. Texas, 137 S. Ct. 1039 (2017).  
 
Facts: In 2015 the Texas Court of Criminal Appeals held that Moore did not 
have an intellectual disability and consequently was eligible for the death 
penalty. Ex Parte Moore, 470 S. W. 3d 481, 527–28 (Tex. Crim. App. 2015) (“Ex 
Parte Moore I”). In the Supreme Court’s first decision regarding Bobby James 
Moore, the Court vacated the decision in Ex Parte Moore I, identifying five 
errors with the Criminal Appeals Court’s adaptive-functioning analysis. More 
directly, the Court criticized that court’s use of the factors laid out in Ex Parte 
Briseno, 135 S. W. 3d 1 (Tex. Crim. App. 2004) for their lack of grounding in 
prevailing medical practice and their invitation of lay perceptions and 
stereotypes to guide assessment of intellectual disability. Specifically, the 
Court said that emphasizing the Briseno factors over clinical factors creates an 
unacceptable risk that persons with intellectual disabilities will be executed. 
For those reasons, the Supreme Court vacated and remanded the judgment. 
Then, on remand, in Ex Parte Moore II, 548 S. W. 3d 552 (Tex. Crim. App. 2018) 
the court reached the same conclusion as the first trial but based the decision 
almost exclusively on Moore’s (perceived lack of) adaptive deficits. The court 
said that in doing so, they abandoned their reliance on the Briseno factors with 
which the Supreme Court took issue. 
 
Reasoning: The Court explained that the Ex Parte Moore II decision is 
inconsistent with the 2017 Moore v. Texas decision because the court 
essentially repeated the same analysis that the Court found to be lacking in 
Ex Parte Moore I. The Court said that instead of focusing on Moore’s adaptive 
deficits, the Criminal Appeals Court focused on what it perceived to be Moore’s 
adaptive strengths. Lastly, the Court explained that though the Criminal 
Appeals Court said that it abandoned the Briseno factors, the justifications 
given in the court’s analysis shows that it still applied the Briseno factors, just 
more covertly.  
 
Rucho v. Common Cause, 139 S. Ct. 2484 (2019), consolidated with Lamone v. 
Benisek, 139 S. Ct. 783 (2019); Vacated and Remanded, 5-4.  
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Holding: Partisan gerrymandering claims present political questions beyond 
the reach of the federal courts. 
 
Facts: A three-judge district court struck down North Carolina’s 2016 
congressional map, ruling that the plaintiffs had standing to challenge the map 
and that the map was the product of partisan gerrymandering. The district 
court then enjoined the state from using the map after November 2018. North 
Carolina Republicans, led by Robert Rucho, head of the senate redistricting 
committee, appealed the decision to the Supreme Court. The main issue is 
whether partisan gerrymandering claims are justiciable. 
 
Reasoning: The Court held that Partisan gerrymandering claims are not 
justiciable because they present a political question beyond the reach of the 
federal courts.  Federal courts are charged with resolving cases and 
controversies of a judicial nature. In contrast, questions of a political nature 
are “nonjusticiable,” and the courts cannot resolve such questions. Partisan 
gerrymandering has existed since prior to the independence of the United 
States, and, aware of this occurrence, the Framers chose to empower state 
legislatures, “expressly checked and balanced by the Federal Congress” to 
handle these matters. While federal courts can resolve “a variety of questions 
surrounding districting,” including racial gerrymandering, it is beyond their 
power to decide the central question: when has political gerrymandering gone 
too far. In the absence of any “limited and precise standard” for evaluating 
partisan gerrymandering, federal courts cannot resolve such issues. 
 
Knick v. Twp. of Scott, Penn., 139 S. Ct. 2162 (2019); Vacated and Remanded, 
5-4. 
 
Holding: A property owner need not seek just compensation in state court for 
the taking of her property by her local government before seeking relief under 
42 U.S.C. § 1983 in federal court. 
 
Facts: Rose Mary Knick owns 90 acres of land in Scott Township, 
Pennsylvania. Knick’s ancestors are buried in a small graveyard on her 
property. A Scott ordinance requires “all cemeteries . . . be kept open and 
accessible to the general public during daylight hours.” When a Scott official 
discovered grave markers on Knick’s property, she was told she was violating 
the ordinance. Knick then sued Scott in state court seeking declaratory and 
injunctive relief. What she did not seek was “inverse condemnation,” a cause 
of action against a governmental defendant to recover the value of property 
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taken by the governmental defendant. Scott responded by agreeing to stay 
enforcement of the ordinance against Knick. 
 Knick then sued Scott in federal court. The district court dismissed her 
suit under Williamson County Regional Planning Commission v. Hamilton 
Bank of Johnson City, where the Supreme Court held that a property owner 
must seek just compensation from her local government under state law in 
state court before bringing a Fifth Amendment Takings Clause claim under § 
1983 in federal court. 472 U.S. 172 (1985). The Third Circuit affirmed but noted 
that the ordinance was “extraordinary and constitutionally suspect.” 
 
Reasoning: Williamson Cty. created a problem for plaintiffs. If they sued in 
state court and lost, the Full Faith and Credit Clause barred them from 
bringing a Takings Clause claim in federal court. The Supreme Court in Knick 
reasoned that Williamson Cty.’s state-litigation requirement thus “relegated 
the Takings Clause to the status of a poor relation among the provisions of the 
Bill of Rights.” Knick, 139 S. Ct. at 2169 (internal quotation marks omitted). 
The Court thus used Knick as an opportunity to overrule Williamson Cty. 
 
Va. House of Delegates v. Bethune-Hill, 139 S. Ct. 1945 (2019); Appeal 
dismissed, 5-4. 
 
Holding: A single house of a state’s bicameral legislature lacks standing to 
represent a state’s interests on appeal. 
 
Facts: Registered voters in Virginia brought a racial gerrymandering action 
in federal district court against, among others, 12 Virginia House of Delegates 
members and other State defendants. The Virginia House of Delegates 
intervened to defend the challenged redistricting plan. Litigation went up to 
the Supreme Court. On remand, a three-judge panel held a second bench trial, 
and Virginia was enjoined from conducting further elections in the challenged 
districts until a new redistricting plan was adopted. The House of Delegates 
appealed directly to the Supreme Court, and the State defendants sought to 
dismiss the appeal.  
 
Reasoning: The House identified no legal authority for the proposition that it 
could unilaterally represent the State’s interest on appeal even though it 
represented only one-half of the state’s bicameral legislature. Although the 
State could have authorized the House to litigate on its behalf, it did not do so. 
Additionally, the House lacked standing in its own right. 
 

VIII. Criminal 
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McDonough v. Smith, 139 S. Ct. 2149 (2019), Reversed and Remanded, 6-3. 

Holding: The statute of limitations for Edward McDonough’s 42 U.S.C. §1983 
fabricated-evidence claim against his prosecutor began to run when the 
criminal proceedings against him terminated in his favor – that is, when he 
was acquitted at the end of his second trial. 

Facts: Edward McDonough was prosecuted on felony charges based on 
fabricated evidence. After being acquitted, he sued the prosecutor in his case, 
who allegedly forged witness affidavits and falsified other evidence that was 
used at trial and in preliminary proceedings. McDonough brought his claim 
under 42 U.S.C. § 1983, which allows individuals to file suits for damages 
against state officials who have violated their constitutional rights. However, 
the U.S. Court of Appeals for the Second Circuit ruled that McDonough could 
not pursue these claims because he filed suit after the statute of limitations 
had expired. That limitations period, the court said, began running as soon as 
McDonough knew or should have known that fabricated evidence was being 
used against him. McDonough filed a petition for certiorari. 

Reasoning: The Court held that the statute of limitations on a Section 1983 
claim of fabricated evidence does not start until the criminal proceedings have 
ended. The Court relied in part on similarities between constitutional claims 
for fabricated evidence and tort claims for malicious prosecution, while 
reaffirming that such comparisons “are meant to guide rather than to control 
the definition of § 1983 claims.” The Court also relied on practical 
considerations, explaining that forcing criminal defendants to sue while their 
prosecutions are still ongoing would impose on them “an untenable choice” 
between letting their claims expire and “filing a civil suit against the very 
person who is in the midst of prosecuting them.” 
 
Madison v. Alabama, 139 S. Ct. 718 (2019); Vacated and Remanded, 5-3.  
 
Holding: The Eighth Amendment may prohibit a state from executing a 
prisoner who suffers from dementia. 
 
Facts: An Alabama jury convicted Vernon Madison of killing a police officer. 
After suffering several strokes while on death row, Madison was diagnosed 
with vascular dementia. He no longer remembers killing the police officer. 
 In 2016, Madison petitioned the state court to stay his execution under 
the Eighth Amendment on the ground that he lacked the mental competence 



22 
 

to be executed. That case made it all the way to the Supreme Court, where the 
Court ultimately declined to grant Madison federal habeas relief. He later 
petitioned the Court directly for a stay of execution, which the Court granted.   
 
Reasoning: In Panetti v. Quarterman, the Court held that the Eighth 
Amendment prohibits states from executing prisoners who suffer from a 
mental illness that makes them unable to reach a rational understanding of 
the reason for their execution. 551 U.S. 930, 958 (2007). Interpreting that 
principle, the Court held that Panetti did not necessarily bar the execution of 
a prisoner who could not recall committing the crime for which he was being 
executed, provided that he could rationally understand why he was being 
executed. On the contrary, dementia may very well be the type of mental 
illness that prevents a prisoner from understanding why he is being executed. 
The Court therefore remanded Madison’s case so the state court could consider 
Madison’s competency to be executed in light of its ruling. 
 

IX. Habeas 
 
Shoop v. Hill, 139 S. Ct. 504 (2019); Vacated and Remanded, per curiam (9-0).  
 
Holding: When considering whether a state prisoner’s conviction violated 
“clearly established Federal law” in the federal habeas context, a court may 
only consider Supreme Court decisions in existence at the time the relevant 
state court decisions were made.  
 
Facts: Under 28 U.S.C. § 2254(d)(1), a state prisoner’s federal habeas 
application “shall not be granted with respect to any claim that was 
adjudicated on the merits in State court proceedings unless the adjudication of 
the claim . . . resulted in a decision that was contrary to, or involved an 
unreasonable application of, clearly established Federal law, as determined by 
the Supreme Court of the United States.” 
 Danny Hill alleged in his federal habeas petition that his death sentence 
for murdering and torturing a 12-year-old boy violated the Eighth Amendment. 
The federal district court denied relief. The Sixth Circuit reversed, relying 
heavily on the Supreme Court’s 2017 decision in Moore v. Texas, 137 S. Ct. 
1039. The Court granted certiorari to decide whether it was proper for the 
Sixth Circuit to rely on a Supreme Court decision issued long after the relevant 
state courts ruled on Hill’s state habeas claim. 
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Reasoning: For federalism reasons, § 2254(d)(1) should be interpreted only to 
refer to Supreme Court cases decided at the time the relevant state court 
issued its decision.  
 

X. Maritime Law 
 
Air Liquid and Sys. Corp. v. DeVries, 139 S. Ct. 986 (2019); Affirmed; 6-3.  
 
Holding: In the maritime tort context, a manufacturer has a duty to warn 
when: (1) its product requires incorporation of a part; (2) the manufacturer 
knows or has reason to know that the integrated product is likely to be 
dangerous for its intended uses; and (3) the manufacturer has no reason to 
believe that the product’s users will realize that danger. 
 
Facts: John DeVries and Kenneth McAfee served in the U.S. Navy. The 
veterans later developed cancer. They then sued companies that manufactured 
parts that were installed on the ships on which they served. The equipment 
required asbestos parts to function, and the veterans allege that the asbestos 
caused their cancer. Both veterans have died since they filed suit. 
 The veterans’ filed suit in Pennsylvania state court. The manufacturers 
removed under maritime jurisdiction. The manufacturers then moved for 
summary judgment under the “bare metal defense.” The defense insulates 
manufacturers from liability for injuries caused by later-added parts if they 
sell only the “bare metal” of a product and not the later-added parts. Here, the 
district court granted summary judgment under the bare metal defense. The 
Third Circuit vacated and remanded, effectively eliminating the bare metal 
defense. The Court granted cert to address a circuit split regarding the 
applicability of the bare metal defense under maritime law. 
 
Reasoning: Borrowing from general tort law principles, the Court concluded 
that the key feature here was that the manufacturers’ bare metal products 
required dangerous component parts to function properly. While a 
foreseeability standard would unfairly subject manufacturers to too high a 
standard, the bare metal defense went too far in the other direction. 
Accordingly, the Court adopted a middle-ground approach, finding that 
manufacturers may be liable in the maritime context when their products 
require dangerous component parts.  
 


