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I’m a Lawyer; that makes me a notary, right? 

Not so fast . . . 
 

Notaries in General: 
 

 Attorneys are not notaries simply be virtue of being a licensed attorney; you much 

still apply and receive a notarial commission from your parish. 

 

 The Notary is a public official, although not elected. 

 

 Required to take oath of office with the Sec. of State and the court in the parish of 

her commission; same oath as any other public official. 

 

 Term of office: commission issued without expiration and is in force and effect for 

as long as notary remains qualified. 

 

 Although notaries are public officials, and the exercise of their powers are a public 

function, such exercise is not a governmental function.  Notaries are not directly 

supervised by any state agency.   While most public officials are generally 

prohibited from dual office holding by state statute, notaries are not so prohibited. 

 

Naughty Notaries! There are three ways a notary may be penalized for their 

careless actions: criminal actions, commission suspension, or commission revocation.   

 

Criminal Actions Against a Notary: 

 

1) Malfeasance in office: intentional acts or omissions; up to 5 years/$5000 fine 

OR both 

 

2) Public Bribery: Potential sentence of 5 years imprisonment (with or without 

hard labor) and/or fine of $1,000.  In addition–a person convicted of this crime 

may be ordered to pay restitution to the state if it suffered a loss as a result of 

the offense.  Property that was given, offered, or accepted during commission 

of public bribery shall be deemed “contraband” and is subject to seizure by the 

state. 

 

3) Corrupt influencing: giving or offering to give anything of apparent value to 
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a person with intent that recipient shall corruptly influence the conduct of a 

public official.  Punishable by imprisonment up to 10 years (with or without 

hard labor) and/or fine up to $10,000.  Same provisions about restitution if the 

state is victim. 

 

4) Unauthorized exercise of notarial powers: when a person renders notary 

services or purports to be a notary if they are not duly commissioned or 

authorized to exercise notary functions: up to $1000 fine OR 2 years in jail 

 

5) Other crimes 

 

a) Injuring public records: could be a false recitation or altering content of a 

previously executed document: up to 1-5 years/$1000-$5000, depending on 

the degree 

 

b) Filing false public records: up to 5 years/$5000 OR both (and possible 

restitution to the state if a victim) 

 

c) Forgery: up to 10 years/$5000 or BOTH; See State v. Passaniti 

 

d) Unauthorized exercise of notarial powers: when a person renders notary 

services or purports to be a notary if they are not duly commissioned or 

authorized to exercise notary functions: up to $1000 fine OR 2 years in jail.  

So, if your law license is suspended OR you are disbarred, it is a crime 

for you to work as a notary.   

 

Commission Suspension: Suspension or revocation of commission is not equal to 

criminal prosecution, but will prevent you from exercising your notarial functions. 

 

Suspension does not equal revocation or removal from office; suspension has a 

term whereas revocation is forever.   

 

1) A Notary may be suspended AUTOMATICALLY by operation of law: 

 

a) if the person is an attorney/notary, being disbarred or suspended from 

the practice of law; 

 

2) A court may suspend a notary’s commission by COURT ORDER, 

judicially, for cause for: 

 

a) engaging in dishonesty, fraud, deceit, or misrepresentation; 
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b) certifying as true what he knows or should have known was false; 

 

c) violating any provision of any law governing the office of notary or the 

exercise of notary authority; 

 

d) abandoning his commission; 

 

e) failing to pay over money entrusted to him in his official capacity as a 

notary public; and 

 

f) failing to satisfy any final judgment rendered against him in his official 

capacity as a notary public.  

 

Commission Revocation or removal from office: This can happen by any three 

branches of government and in the following ways. 

 

1) Governor may remove a notary from office by virtue of the State Constitution 

(NO CAUSE REQUIRED) 

 

2) Legislature: Can remove a notary in one of two ways: Impeachment and 

conviction or Senate can decline to confirm your appointment 

 

3) Judicially: At the parish level, a district court can have a notary removed from 

office by a removal suit brought by the D.A. 

 

Duties of Office 
 

1) Recordation and Registry – a MOST important duty for a notary!  A notary 

may be fined $200 for each violation and be personally liable for damages 

suffered by an injured party as a result of failing to record a document in the 

public records.  

 

a) Louisiana R.S. 35:199 imposes a duty on a notary to record all acts 

affecting immovable property. 

 

• All parishes, except Orleans, the notary has 15 days to record the 

document with the appropriate recorder.   

 

• Failure to comply?  Subject to a $200 fine for each infraction. 

 



 

 

4 

• Parties to the act may relieve notary of the duty with written 

instructions.  That is, if the notary is not responsible for recording a 

document, he needs to get written instructions from the parties to the act 

that is the case. 

 

b) A notary has a duty to include certain information in all notarial acts.  All 

of the following (except the last two bullet points) will be put in the 

appearance clauses of the notarial act:  Failure to act in accordance with 

these various directives might not invalidate the act, BUT could expose the 

notary to liability and suspension for “just cause.”   

 

• The marital status of all parties to an act, described as single, married, or 

widow/widower.  La. R.S. 35:11 

 

• Names:  The Christian and family name of the wife of a married man 

who is a party to an act.  La. R.S. 35:11; the Christian and family name 

of a woman who is married or a widow, adding that she is the wife or 

widow of the husband’s name.  La. R.S. 35:11; the full names of the 

parties (Christian names and surnames, and not the initial letters alone).  

La. R.S. 35:12.  A full name or a name in full shall include at least one 

given name and other initials in addition to the surname. 

 

• The permanent mailing address of the parties to their acts.  La. R.S. 

35:12 

 

• The full names of the witnesses and the notary printed below their 

respective signatures.  La. R.S. 35:12 

 

• The notary identification number or bar roll number placed next to the 

printed name of the notary.  La. R.S. 35:12 

 

c) A notary has a duty to include in all acts affecting real rights in 

immovable property required to be recorded: 

 

• a declaration whether a change has been made in the marital status of a 

party transferring the immovable or right in the immovable since he/she 

acquired the property and the manner in which the marital change 

occurred;  

 

• the municipal number or postal address of the property if it has one 
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• the last four digits of the SSN (or the taxpayer id no.) of the mortgagor,\ 

 

• the notary’s id number, and typed or printed name of the notary and 

witnesses; 

 

d) In an act of conveyance of immovable property, a notary must designate the 

name of the person responsible for all property taxes and assessments and 

include the address where property tax and assessment notices are to be 

mailed.  La. R.S. 9:2721. 

 

Miscellaneous Information 
 

1) Seal: a notary’s signature is his seal; however, generally, if a document is 

going out of state the notary should use his mechanical seal (the raised, 

embossed seal) 

 

2) Identification of parties: a notary should exercise the care of reasonably 

prudent businessman in ascertaining the identity of the parties; good forms of 

id might include a driver’s license, passport, military id. 

 

3) Limits of liability or prescription:  Prescriptive/peremptive period applicable 

to notaries under La. R.S. 35:200 are inapplicable to attorneys performing 

notarial functions.  La. 9:5605 is applicable. 

 

A super-handy tool for the notary/lawyer:  

Succession by Affidavit 
 

When a person dies leaving property in LA with a gross value of $125,000 or less, it is a 

small succession.  Additionally, when a judicial succession has not been opened for more 

than 20 years after the death of the decedent, the small succession procedures are 

available regardless of the gross value of the estate.  La. C.C.P. art. 3421.    

 

• Procedure for Succession by Affidavit allows heirs to take possession 

without opening succession proceedings at the district court.  

 

• This is the value of the deceased person’s property–which might have been 

his/her interest in community.   

 

• Gross value is the total value of all the assets the decedent owned at the 

time of death, before deducting for debts. 
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There is no judicial succession necessary for a person who: 

 

1) Dies intestate domiciled in Louisiana or domiciled outside of Louisiana, died 

intestate or whose testament has been probated by court order in another state 

AND 

 

2) Has no heirs other than a surviving spouse, ascendants, descendants, brothers 

or sisters (or their descendants) or his legatees under a testament probated by 

court order of another state 

 

How do you do it?  

 

1) Execute an affidavit of small succession under the provisions of La. C.C.P. 

art. 3432.  If there is no surviving spouse, the affidavit must be signed by at 

least two heirs.  No surviving spouse and only one heir?  Then the second 

person must be someone with “actual knowledge” of the matters stated in the 

affidavit.  The affidavit must include: 

 

a) Deceased’s date of death and his domicile at the time 

 

b) Statement that the deceased died intestate 

 

c) Marital status of the deceased; location of the deceased’s last residence; 

name of the surviving spouse, if any; and the surviving spouse’s address, 

domicile, and location of last residence 

 

d) Names and last known addresses of heirs and their relationship to the 

deceased 

 

e) A description of the property left by the deceased, including whether the 

property is community or separate, and which in the case of immovable 

property must be sufficient to identify the property for purposes of transfer; 

 

f) A showing of the value of each item of property, and the aggregate value of 

all such property, at the time of the death of the deceased 

 

g) A statement describing the respective interests in the property which each 

heir has inherited and whether a legal usufruct of the surviving spouse 

attaches to the property 
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h) An affirmation that, by signing the affidavit, the affiant, if an heir, has 

accepted the succession of the deceased; and 

 

i) An affirmation that, by signing the affidavit, the affiants swear under 

penalty of perjury that the information contained in the affidavit is true, 

correct and complete to the best of their knowledge, information, and 

belief. 

 

FORM OVER SUBSTANCE:  

SOMETIMES IT MATTERS! 
When drafting juridical acts, ensure you know the form 

requirements. 

 
1) Authentic Acts:  Parties sign before two witnesses and a notary public.  There 

are many juridical acts that are REQUIRED BY LAW to be in authentic act 

form.  Failure to do so will invalidate the act. 

 

2) Private act duly acknowledged:  The parties or witness(es) may come back 

later and acknowledge their signatures.  Again, this would be mandated by 

statute.  Louisiana Civil Code art. 1836 provides: 

 

An act under private signature is regarded prima facie as the true and 

genuine act of a party executing it when his signature has been 

acknowledged, and the act shall be admitted in evidence without 

further proof. 

 

An act under private signature may be acknowledged by a party to 

that act by recognizing the signature as his own before a court, or 

before a notary public, or other officer authorized to perform that 

function, in the presence of two witnesses. An act under private 

signature may be acknowledged also in any other manner authorized 

by law. 

 

Nevertheless, an act under private signature, though acknowledged, 

cannot substitute for an authentic act when the law prescribes such 

an act. 
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3) If there is no statutory requirement, a private act (i.e., only signed by the 

parties) is perfectly acceptable.  

 

Acts required to be in authentic act form 
 

Beauty of the authentic act is that it is self proving.  La. CC art. 1835 provides that, “An 

authentic act constitutes full proof of the agreement it contains, as against the parties, 

their heirs, and successors by universal or particular title.” 

 

Act of surrender (adoption) (Children’s Code art. 1122) 

Release of claims by alleged father; consent to adoption (Ch. Code 1122) 

Consent of parent to the adoption of a child in an intrafamily adoption (Ch. Cod 1244) 

Acknowledgments of paternity (CC arts. 190.1, 196, La. R.S. 40:34.5.2) 

Adult adoption (CC art. 213) 

Designation of tutor (Tutorship by Will) (CC art. 257) 

Limited emancipation by authentic act (CC art. 368) 

Modification or termination of limited emancipation by authentic act (CC art. 371) 

Declaration of dispensation from collation (CC art. 1232) 

Proof of conditions of partnership to exempt from collation (CC art. 1247) 

Donation inter vivos of immovables and in corporeal things (and corporeal movables 

 whenever not affected by actual delivery or when the donation must be writing) 

 (CC art. 1531, 1533) 

Notarial testaments (CC arts. 1577-1580.1) 

Revocation of entire testament(s) by testator (CC art. 1607) 

Act of mortgage or privilege on immovable property importing confession of judgment in 

 order to use executory process (CCP arts 2631, 2635) 

Act of immobilization of a movable (La. RS 9:1149.4) 

Act to establish disability of principal in conditional procuration (La. R.S.  9:3890) 

Grant of real right in immovable created for education, charitable, or historic purposes 

 (La. R.S. 9:1252) 

Act of sale of titled movable sold by holder of privilege (La. R.S. 9:4502) 

Acknowledgment of designation of keeper of property (La. R.S. 9:5136) 

Affidavit of Correction (La. R.S. 35:2.1) 

Act to cancel Mortgage or privilege secured by paraphed obligation (La. R.S. 9:5170) 
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Last Wills and Testaments: First rule is – IF ESTATE 

PLANNING IS NOT YOUR EXPERTISE, DON’T ATTEMPT TO WRITE A 

WILL (unless you want to defend malpractice suit) 

 

Form is “King” when testaments are concerned! 

 

1) Consider Successions of Toney, 2016-1534 (La. 5/3/17),  226 So.3d 397, 405, 

where the La. Supreme Court noted that an attestation clause is defective when 

the clause does not indicate the notary and witnesses signed in the presence of 

the testator and each other.   The Court went on to conclude:  

 

We find the deviations from required testamentary form in 

this case are significant and material; thus, we agree with the 

lower courts' finding that the will did not substantially 

comply with La. C.C. art. 1577.  The first two pages of the 

will are merely initialed rather than signed, and it is 

undisputed that no attestation clause indicates that the testator 

declared, in the presence of the notary, that the testament was 

his last will and testament, or that all persons signed in the 

presence of each other, including the notary.  Id. at 408. 

 
2) Firestorm of cases as a result (15 at last count).  In Succession of Hanna, 2019-

01449 (La. 11/25/19), 283 So.3d 493, the Supreme Court determined the trial 

court correctly concluded the attestation clause in the subject testament 

materially deviated from the requirements of La. C.C. art. 1577(2) so as to 

render the testament invalid.  The Hanna attestation clause stated: 

 

SIGNED AND DECLARED by testator above named in our 

presence to be his last will and testament and in the presence of the 

testator and each other we have hereunto subscribed our names on 

the 18th day of October, 2012 at Jonesboro, Louisiana. 

 

Compare this attestation clause to the one “suggested” in La. C.C. art. 1577: 
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In our presence the testator has declared or signified that this 

instrument is his testament and has signed it at the end and on each 

other separate page, and in the presence of the testator and each 

other we have hereunto subscribed our names this ____ day of 

_________, ____. 

 

Form is also critical in other areas as well. 
 

1) MATRIMONIAL AGREEMENTS:  In Acurio v. Acurio, 2016-1395 (La. 

5/3/17), 224 So. 3d 935, the Louisiana Supreme Court granted review in this 

case to resolve a split among the appellate courts regarding the proper 

interpretation of La. Civ. Code art. 2331, which states: 

 

A matrimonial agreement may be executed by the spouses before or 

during marriage. It shall be made by authentic act or by an act under 

private signature duly acknowledged by the spouses. 

 

Specifically, the question to resolve involved determining whether spouses must 

duly acknowledge their signatures prior to the marriage in order for the 

matrimonial agreement to have legal effect. The Supreme Court found the 

acknowledgment of the signatures to be a form requirement, and the failure to 

meet all form requirements prior to the marriage rendered the matrimonial 

agreement invalid. 

 

2) PATERNITY:  See La. C.C. art. 190.1, enacted in 2018 and which is a super-

handy tool for establishing paternity.  Remember, the husband of the mother is 

presumed to be the father of the child.  La. C.C. art. 185.  Historically, the 

husband had to disavow paternity of the child by clear and convincing 

evidence that he is not the father. La. C.C.. art. 187.  Now, we have La. C.C. 

art. 190.1 making it easy, and the article provides: 

 

If blood or tissue sampling indicates by a ninety-nine and nine-tenths 

percentage point threshold probability that the biological father is the father 

of the child and he is not the husband or former husband presumed to be the 

father of the child, then the husband or former husband presumed to be 

the father of the child, the mother, and the biological father of the child 

may execute a three-party acknowledgment in authentic form declaring 

that the husband or former husband is not the father of the child and that the 

biological father is the father of the child. When a three- 

party acknowledgment is executed, the husband or former husband is not 

presumed to be the father of the child. The biological father who 
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has acknowledged the child by three-party acknowledgment is presumed to 

be the father of the child. 

 

To have effect, this acknowledgment shall be executed no later than ten 

years from the day of the birth of the child but never more than one year 

from the day of the death of the child. These time periods are peremptive. 


