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I am writing on behalf of the New York Housing Conference (NYHC) in response to HUD’s
proposed changes to the 2013 Disparate Impact rule. NYHC is a nonprofit affordable housing
policy and advocacy organization. We represent a statewide coalition of affordable housing
practitioners, advocates and experts in real estate, finance and community development. Our
mission is to advance City, State and Federal policies to support the development and
preservation of decent and affordable housing for all New Yorkers.

NYHC urges HUD not to revise the existing disparate impact rule, which is consistent with the
standard set forth in the 2015 Supreme Court decision.! We believe this interpretation of the
disparate impact rule is critical to ensuring that the goals and objectives of the Fair Housing Act
are upheld and achieved. The Fair Housing Act’s intent was to extend legal protections against
discriminatory policies and practices that seek to limit the housing opportunities based on a
person’s race, color, national origin, religion, sex, disability or familial status. Importantly, the
law not only prohibits intentionally discriminatory policies and practices, but also prohibits
seemingly neutral policies and practices that still have a discriminatory result or limit housing
opportunities for a particular group of people.

The existing disparate impact rule strengthens our communities and nation by allowing victims
of all types of systemic discrimination to seek recourse and challenge policies and practices that
limit their housing opportunities and put them in danger. HUD’s proposed changes would
fundamentally weaken this longstanding enforcement tool and prevent many victims of
discrimination from being able to meet the new liability standard for a claim and achieving
rightful recourse. As a result, we believe HUD’s proposed changes would allow discriminatory

! Texas Dept. of Housing and Community Affairs v. Inclusive Communities Project, Inc. (2015) 135 S.Ct. 2507,
2521.



practices and policies to then go unchecked as long as a business, housing provider, or
government actor does not state an intent to discriminate.

Having access to fair housing opportunities means more than just being able to find a place to
live. Access to housing, particularly affordable housing, impacts all aspects of an individual’s
life. Numerous studies have shown that affordable, decent and stable housing is the foundation
for good health, educational attainment, economic opportunities, and overall a person’s self-
sufficiency, especially for children.2.3,4.% As a result, the proposed rule would likely perpetuate
existing disparities in health, education, opportunity and economic wealth throughout the nation.

Given that government and business practices and policies, whether intentional or not, created
racial housing opportunity disparities that still are pervasive across the country, which the Fair
Housing Act was created to stop, it is HUD’s obligation to help redress and reverse the result of
these policies. In New York City, where NYHC is located, racial inequities continue to persist
and impact housing opportunity. While Hispanic and black households make up forty-five
percent of NYC’s population, they comprise an overwhelming ninety-five percent of the city’s
families with children in shelter and only a paltry thirty percent of the city’s homeowners.®.’
Also, black and Hispanic New Yorkers are almost seven times more likely to live in high poverty
neighborhoods than white New Yorkers.?2 Having unstable housing and living in high poverty
neighborhoods create extra barriers for families to achieve success. Considering this, we need to
intentionally make access to affordable and stable housing opportunities for protected classes
easier, not harder. The proposed changes will do the opposite.

Additionally, partly due to a legacy of government and housing industry policies and practices
such a redlining, that prevented communities of color from owning homes, there is vast racial
wealth gap plaguing our country. White households hold ten times the net wealth of black
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households and eight times that of Hispanic households.® Home equity constitutes a large
percentage of that wealth. A recent universiry study reported that reducing the racial
homeownership gap would narrow the racial wealth gap by thirty-one percent.’® Knowing this,
HUD should be trying to alleviate further barriers for communities of color to access affordable
homeownership, but instead HUD is choosing to propose changes that will potentially largely
undermine protected groups’ shield from mortgage discrimination.

Fundamentally, HUD’s proposed changes would effectively eliminate disparate impact as a
useful legal tool to defend people in the protected classes from housing discrimination. This not
only undermines what we stand for as a nation that pledges “liberty and justice for all,” but it
also directly conflicts with HUD’s mission to “build inclusive and sustainable communities free
from discrimination.”'? If HUD is to seriously work towards this goal, we believe HUD must not
only maintain the disparate impact rule as it exists, but also vigorously enforce it. NYHC urges
HUD to withdraw the proposed rule.

Thank you for the opportunity to comment. For more information, please do not hesitate to
contact me at Rachel.fee@thenyhc.org or 646-923-8542.

Sincerely,
P l ){
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Rachel Fee
Executive Director, New York Housing Conference
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