
In N.J. v. Sonnabend, 37 F.4th 412 (7th Cir. 2022), the 

Seventh Circuit Court of Appeals, whose decisions cover 

Wisconsin, reviewed a constitutional challenge to two 

public school districts’ restrictions on student speech.  The 

case involved two school districts who prohibited students 

from wearing shirts depicting the image of firearms.  These 

decisions took place around February 2020 on the heels 

of school violence at neighboring schools.  The students 

sued the schools alleging violations of their free-speech 

rights under the First Amendment.

The District Court upheld the schools’ restrictions.  In doing 

so, it relied on the Seventh Circuit’s prior decision in Muller 

ex rel. Muller v. Jefferson Lighthouse School, 98 F.3d 1530 

(7th Cir. 1996), which explained that the test for evaluating 

restrictions on student speech in non-public forums where 

the restriction is viewpoint neutral is whether under the 

circumstances the restriction on student expression is 

reasonably related to legitimate pedagogical concerns.  

In applying Muller, the Court chose not to rely on the 

test articulated by the Supreme Court in Tinker v. Des 

Moines Independent Community School District, 393 

U.S. 503, 89 S. Ct. 733, 21 L. Ed. 2d 731 (1969).  Under that 

test, restrictions on student speech are constitutionally 

permissible if school officials reasonably forecast that 

the speech “would materially and substantially disrupt 

the work and discipline of the school” or invade the rights 

of others.  This is known as the “substantial disruption” 

test.  Under this standard, it is not necessary to prove 

that a disruption occurred or that it will in fact ensue.  But 

speculation is insufficient and there’s no generalized “hurt 

feelings” defense to a high school’s violation of the First 

Amendment rights of its students.  Rather, school officials 

must objectively present facts that might reasonably have 

led school authorities to forecast substantial disruption 

of or material interference with school activities or the 

invasion of the rights of others.  This is a more stringent 

standard than the “reasonably related to legitimate 

pedagogical concerns” test.

The Seventh Circuit overruled Muller and held that the 

District Court should have utilized the test in Tinker.  The 

Seventh Circuit explained that Tinker is the default 

standard to review restrictions on student speech and 

that currently there are only three situations where other 

standards should be utilized:

 » Indecent vulgar, and lewd speech.

 » Speech that can reasonably be regarded as 
encouraging illegal drug use.

 » Student expression that others might reasonably 

perceive to bear the imprimatur of the school.

The Seventh Circuit also recognized that these are not 

exclusive categories and more could emerge on new 

facts.

The Seventh Circuit declined to make any rulings on the 

merits of the case.  Rather, because the focus of the 

appeal had been on which legal standard to apply, the 

Seventh Circuit vacated the judgement and remanded 

the case to the District Court so that it could apply the 

facts of the case under the appropriate Tinker standard.

It is important to note that the Seventh Circuit did not 

rule that a public-school district cannot regulate student 

speech, images on clothing, or images of firearms.  It only 
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clarified that unless dealing with indecent, vulgar, and 

lewd speech, speech that encourages illegal drug use, or 

school sanctioned speech, such as a student newspaper, 

a school can only prohibit speech, like the images of 

firearms on shirts, if that speech is likely to cause a 

“substantial disruption to the learning environment.”  While 

there is no one size fits all answer to what can cause a 

substantial disruption, courts around the country have 

suggested that speech that is threatening or is otherwise 

likely to induce fears of violence may be prohibited. 

The takeaway from this decision for Wisconsin school 

districts is that student clothing can still be regulated, 

but outright prohibitions on certain images or messages 

must be carefully considered based on the totality of the 

circumstances.  The application of Tinker must account for 

such factors as the age and grade level of the students to 

whom the speech is directed and any factors particular 

to the educational environment or history of the school 

or student body in question, as well as temporal factors 

and recent events.  Certainly, the tragic occurrence and 

resulting effects of school shootings in America must be 

included in that analysis.

In sum, N.J. v. Sonnabend clarified the test for regulating 

student speech in Wisconsin schools.  Whether images of 

firearms on clothing can be restricted is to be determined 

on a case-by-case basis depending on the unique facts 

facing each individual school district.  One cannot read 

N.J. v. Sonnabend as a per se ban on such restrictions. 

If confronted with a situation regarding student dress 

code issues, reach out to your Community Insurance 

Corporation litigation case manager or the authors to 

proactively address whether restricting the speech would 

be permissible.  

Kopka Pinkus Dolin is a regional law firm dedicated to the 

defense of litigated matters on behalf of corporations, 

municipalities, and insurance companies. Our firm 

represents clients throughout the Midwest on complex 

legal issues of automobile and trucking cases, municipal 

law, commercial litigation, fraud/SIU, insurance defense, 

employment law and EPLI, product liability, professional 

liability, restaurant & retail, workers’ compensation claims, 

and much more. Our dedicated attorneys have decades 

of experience trying large cases as well as resolving cases 

effectively without trial throughout our practice states.

Attorneys Stadler and Sacks represented the defendant 

school districts in N.J. v. Sonnabend on behalf of 

Community Insurance Corporation.

While there is no one size fits all answer to 
what can cause a substantial distruption, 
courts around the country have suggested 
that speech that is threatening or is other-
wise likely to induce fears of violence may 
be prohibited.
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