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STATE OF NEW YORK 
SUPREME COURT : COUNTY OF ERIE 
___________________________________________________________ 
 
COALITION OF GRAND ISLAND PARENTS 
    TO PUT STUDENTS FIRST INC., 
 
     Petitioner/Plaintiff,  
          VERIFIED PETITION 
For Judgment Pursuant to Article 78 of the CPLR,     AND COMPLAINT 
and/or Article XI, § 1 of the New York State Constitution 
          Index No. ___________ 
 v. 
 
ANDREW M. CUOMO, in his official capacity as the 
    Governor of the State of New York,  
NEW YORK STATE DEPARTMENT OF HEALTH,  
NEW YORK STATE EDUCATION DEPARTMENT,  
MARK C. POLONCARZ, in his official capacity as the  
   County Executive for the County of Erie,  
ERIE COUNTY DEPARTMENT OF HEALTH,  
GRAND ISLAND CENTRAL SCHOOL DISTRICT,  
GRAND ISLAND CENTRAL SCHOOL DISTRICT 
    BOARD OF EDUCATION AND ITS MEMBERS, 
BRIAN GRAHAM, Ed.D., in his official capacity as the  
    Superintendent of Grand Island Central School District, and  
GRAND ISLAND TEACHERS’ ASSOCIATION, 
 
     Respondents/Defendants.  
___________________________________________________________ 
 
 Petitioner/Plaintiff COALITION OF GRAND ISLAND PARENTS TO PUT 

STUDENTS FIRST INC. (“Petitioner”), as and for its Verified Petition and Complaint against 

Respondents/Defendants ANDREW M. CUOMO, in his official capacity as the Governor of the 

State of New York, NEW YORK STATE DEPARTMENT OF HEALTH, NEW YORK STATE 

EDUCATION DEPARTMENT (“State Respondents”), MARK C. POLONCARZ, in his official 

capacity as the County Executive for the County of Erie, ERIE COUNTY DEPARTMENT OF 

HEALTH (“County Respondents”), GRAND ISLAND CENTRAL SCHOOL DISTRICT, 

GRAND ISLAND CENTRAL SCHOOL DISTRICT BOARD OF EDUCATION AND ITS 
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MEMBERS, BRIAN GRAHAM, Ed.D., in his official capacity as the Superintendent of Grand 

Island Central School District, and GRAND ISLAND TEACHERS’ ASSOCIATION (“School 

Respondents”) (collectively, “Respondents”), by and through their undersigned counsel, 

HOGANWILLIG, PLLC, hereby and herein respectfully and collectively allege as follows:  

NATURE OF ACTION 
 

1. This is a special proceeding commenced under Article 78 of the CPLR, and/or a 

declaratory judgment action commenced under CPLR § 3011, seeking injunctive relief to enjoin 

State Respondents from enforcing certain restrictions given that such restrictions are arbitrary 

and capricious, not reasonably necessary, illegal, and/or unconstitutional under Article XI, § 1 of 

the New York State Constitution, and to compel School Respondents to provide full, five (5) day 

per week in-person instruction to the students represented by Petitioner (the “Students”).  

2. This proceeding challenges certain of State Respondents’ Executive Orders, and 

the guidelines and mandates issued thereunder, the guidance offered based thereupon by County 

Respondents to Erie County School Districts, as well as the decision of School Respondents to 

offer a limited, hybrid education model to students during the 2020-2021 school year, which 

inflict unquantifiable harm upon the Students represented by Petitioner in this proceeding.  

3. The restrictions being imposed by Respondents, i.e., the inability to offer full, five 

(5) day per week in-person instruction to the students represented by Petitioner, are not only 

arbitrary and capricious under Article 78 of the CPLR, but are also violative of the New York 

State Constitution, as such restrictions are being imposed without any scientific or otherwise 

credible basis therefor, nor upon which to link any significant increase in COVID-19 cases to the 

attendance of students at School Respondents’ facility in Grand Island, New York.  
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4. In fact, the only scientific evidence proffered by State Respondents from the start 

of COVID-19 demonstrates that: elementary school students account, state-wide, for only 0.49% 

of COVID-19 cases; high school students account, state-wide, for only 0.46% of COVID-19 

cases; and middle school students account, state-wide, for only 0.19% of COVID-19 cases.  

5. Put differently, K-12 students account, state-wide, for only 1.14% of all positive 

COVID-19 cases, yet have had to face some of the harshest restrictions to date.  

6. The resumption of full, five (5) day per week in-person instruction poses no risk 

of increased COVID-19 transmission, nor has there ever been any credible proof or data offered 

of any such claim, whether in the State of New York or elsewhere.  

7. It is well past time to get our youth out from behind the small, fragmented screens 

behind which they are currently spending the majority of their time to take virtual instruction 

from their teachers, and to get them back to full, five (5) day per week in-person instruction.  

8. Not only is it beyond time, however; the lives, and the mental health of our youth 

for years and decades to come, quite literally depend upon a return to in-person instruction.  

PARTIES 

9. At all times relevant hereto, Petitioner COALITION OF GRAND ISLAND 

PARENTS TO PUT STUDENTS FIRST INC. was and is a New York not-for-profit corporation 

organized and existing under the laws of the State of New York, which represents and is made up 

of the parents of approximately one hundred eighty (180) students from the Grand Island Central 

School District, each of which are respectively united in interest in this special proceeding.  

10. Upon information and belief, at all times relevant hereto, Respondent ANDREW 

M. CUOMO (“Respondent Cuomo”) was and is the Governor of the State of New York, and was 
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and is acting under color of State law and in his official capacity, with a principal place of 

business located at the State Capitol Building, Albany, New York 12224. 

11. Upon information and belief, at all times relevant hereto, Respondent NEW 

YORK STATE DEPARTMENT OF HEALTH (“Respondent NYSDOH”) was and is an agency 

of the Executive Branch of the New York State Government with a principal place of business 

and office located at 584 Delaware Avenue, Buffalo, New York 14202. 

12. Upon information and belief, at all times relevant hereto, Respondent NEW 

YORK STATE EDUCATION DEPARTMENT (“Respondent NYSED”) was and is an agency 

of the Executive Branch of the New York State Government with a principal place of business 

and office located at 89 Washington Avenue, Albany, New York 12234.  

13. Upon information and belief, and at all times relevant hereto, Respondent MARK 

C. POLONCARZ (“Respondent Poloncarz”) was and is the County Executive for the County of 

Erie, and was and is acting under color of State law and in his official capacity, with a principal 

place of business is located at 95 Franklin Street, Buffalo, New York 14202. 

14. Upon information and belief, and at all times relevant hereto, Respondent ERIE 

COUNTY DEPARTMENT OF HEALTH (“Respondent ECDOH”) was and is the governing 

public health agency and arm of the County of Erie, State of New York Government, with a 

principal place of business located at 95 Franklin Street, Buffalo, New York 14202. 

15. Upon information and belief, at all times relevant hereto, Respondent GRAND 

ISLAND CENTRAL SCHOOL DISTRICT (“Respondent GICSD”), was and is a municipal 

corporation, with a principal office at 1100 Ransom Road, Grand Island, New York 14072.  

16. Upon information and belief, at all times relevant hereto, Respondent GRAND 

ISLAND CENTRAL SCHOOL DISTRICT BOARD OF EDUCATION AND ITS MEMBERS 
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(“Respondent Board of Education”), was and is the governing body of the Grand Island Central 

School District, and is comprised of members elected by voters who live within the boundaries 

thereof, with a principal office at 1100 Ransom Road, Grand Island, New York 14072. 

17. Upon information and belief, at all times relevant hereto, Respondent BRIAN 

GRAHAM, Ed.D., in his official capacity as the Superintendent of Grand Island Central School 

District (“Respondent Graham”), was and is acting under color of State law and in his official 

capacity, with a principal office at 1100 Ransom Road, Grand Island, New York 14072.  

18. Upon information and belief, at all times relevant hereto, Respondent GRAND 

ISLAND TEACHERS’ ASSOCIATION (“Respondent TA”) was and is an organization and/or 

local union comprising of more than two hundred and eighty (280) members, with a principal 

place of business located at P.O. Box Address 722, Grand Island, New York 14072.  

JURISDICTION AND VENUE 

19. This Court has jurisdiction over this proceeding under CPLR §§ 3001 and 7804, 

New York State Constitution Article 6, § 7, and the common law of the State of New York. 

20. Erie County is a proper venue for this proceeding under CPLR §§ 503(a), 506(b), 

and 7804(b), because: (i) Petitioner was formed and is located in Erie County; (ii) the Students 

which Petitioner represents in this proceeding are located and attend school in Erie County; (iii) 

the determinations complained of were made and instituted in Erie County; and (iv) numerous of 

Respondents have principal offices located in, or are otherwise located in, Erie County.  

STATEMENT OF FACTS 

21. Petitioner represents the parents of approximately one hundred eighty (180) 

Students from the Grand Island Central School District, each of which have been severely, 

profoundly, and negatively impacted by the COVID-19 pandemic, and each of which have, 
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through no fault of their own, been forced to obtain an alternative education through a limited, 

hybrid education model implemented by Respondent GICSD under which Students are present in 

the classroom for a maximum of only two (2) days per week for the 2020-2021 school year.  

22. On March 3, 2020, New York State Executive Law § 29-a was amended to 

provide Respondent Cuomo with the ability to issue directives during a declared State Disaster 

Emergency. Prior to this amendment of the Executive Law, Respondent Cuomo was only 

authorized to issue “suspensions” of New York State law during a State Disaster Emergency.  

23. The new Executive Law § 29-a included limits on Respondent Cuomo’s ability to 

issue directives and/or suspensions of law in response to a declared State Disaster Emergency. 

Specifically, as it relates to such directives, the amended Executive Law § 29-a(2) provided: 

Suspensions pursuant to [N.Y. Executive Law § 29-a(1)] shall be subject to the 
following standards and limits, which shall apply to any directive []: 
 
a. no suspension or directive shall be made for a period in excess of thirty [(30)] 
days, provided, however, that upon reconsideration of all of the relevant facts and 
circumstances, [Respondent Cuomo] may extend the suspension for additional 
periods not to exceed thirty [(30)] days each [(emphasis added)];  
 
b. no suspension or directive shall be made [by Respondent Cuomo] which is not 
in the interest of the health or welfare of the public and which is not reasonably 
necessary to aid the disaster effort [(emphasis added)]; [and] 
 
[] 
 
d. any such suspension order or directive shall provide for the minimum deviation 
from the requirements of the statute, local law, ordinance, order, rule or regulation 
suspended consistent with the goals of the disaster action deemed necessary[.] 
 
24. Under the amended Executive Law § 29-a, Respondent Cuomo issued numerous 

Executive Orders requiring the full or partial closure of schools, which includes the grant of 

enforceable authority to civil authorities with jurisdiction over Respondent GICSD. 

25. From the time that Respondent Cuomo first declared a State Disaster Emergency 

in the State of New York on March 7, 2020, he has issued not less than one hundred (100) 
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COVID-19 related Executive Orders, thus demonstrating his willingness to seize the legislative 

authority unconstitutionally delegated to him by the New York State Senate and Assembly. 

26. The first Executive Order explicitly targeting schools was Executive Order 202.2, 

issued March 14, 2020, which provided, in relevant part, as follows (emphasis added):  

Any school district which is closing pursuant to a local state of emergency 
declared as a result of the COVID-19 virus shall be required to first consult with 
local department of health and also exhaust any available time including snow 
days and vacation days. Additionally, the State Education Department shall 
promulgate guidance for districts to ensure access to meals for students in need, 
critical educational supports for students and distance learning options. 
 
27. Therefore, at the outset, it appeared that Respondent Cuomo was showing some 

level of hesitation to fully close schools during the COVID-19 pandemic. However, only two (2) 

days later, and purportedly in response to the changing nature of the COVID-19 pandemic, 

Respondent Cuomo issued additional Executive Orders requiring the full closure of schools.  

28. Respondent Cuomo issued Executive Order 202.4 two (2) days later on March 16, 

2020, which provided, in relevant part, as follows (emphasis added):  

Notwithstanding any prior directives, every school in the [S]tate of New York is 
hereby directed to close no later than Wednesday, March 18, 2020, for a period 
of two weeks, ending April 1, 2020. The state shall reassess at that time whether to 
extend such closure beyond this date and may continue to suspend the 180 day 
instructional requirement. The 180 day suspension will be adjusted to the state’s 
allowed closure directive. Schools that exceed the period will not be exempted 
from the 180-day rule. School districts shall develop a plan for alternative 
instructional options, distribution and availability of meals, and child care, with 
an emphasis on serving children of parents in the health care profession or first 
responders who are critical to the response effort. Such plans shall be submitted 
to the State Education Department and may be amended or modified by the State 
Education Department, in consultation with the Department of Health and Office 
of Children and Family Services at any time. School districts in Nassau County, 
Suffolk County and Westchester County and the City of New York must submit 
such plans for approval no later than midnight, March 17, 2020 to the State. 
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29. Thus, schools in the State of New York were first directed to close their doors for 

two (2) weeks, and to otherwise provide fully remote learning to their students, effective March 

18, 2020, and subsequent Executive Orders closed schools for the remainder of the school year.  

30. This state-wide closure of schools was extended via the issuance of Executive 

Orders 202.11, 202.14, and 202.18 for additional individual two (2) to four (4) week periods, 

until Respondent Cuomo issued Executive Order 202.28 on May 7, 2020, which mandated that 

“all schools [] remain closed through the remainder of the [2019-2020] school year.”  

31. Executive Order 202.37, issued by Respondent Cuomo on June 5, 2020, did 

provide that “special education services and instruction [] may be provided in person for the 

summer term in school districts.” However, for all other students who would have otherwise 

required same, schools remained closed to in-person instruction through the summer. 

32. Thereafter, the focus of State Respondents and School Respondents should have 

turned to returning the Students to full, five (5) day per week in-person instruction for the 2020-

2021 school year, while complying with all necessary precautions; but alas, it did not.  

33. The parameters for returning the Students to school for the 2020-2021 school year 

were initially established by Respondents NYSDOH and NYSED in mid-July 2020.  

34. Respondent NYSED thereafter released Re-Opening Guidance titled “Recovering, 

Rebuilding, and Renewing: the Spirit of New York’s Schools – Re[-O]pening Guidance” (the 

“NYSED Reopening Guidance”) on July 13, 2020, which called for schools to develop and 

implement individual re-opening plans that “maximize[d] social distancing whenever possible.” 

A true and correct copy of the Re-Opening Guidance is annexed hereto as Exhibit A. 

35. On July 16, 2020, Respondent NYSED issued additional “Guidance to Reopen 

New York State Schools,” which was built upon the NYSED Re-Opening Guidance.  
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36. Respondent NYSED also issued two (2) FAQs to further clarify the NYSED Re-

Opening Guidance concerning the re-opening of schools for the 2020-2021 school year.  

37. The first FAQ (“FAQ No. 1”) was issued on July 17, 2020, “based on clarification 

from [Respondent Cuomo] regarding the intent of the [NYSED Re-Opening Guidance] released 

on July 13, 2020” by Respondent NYSED, concerning the re-opening of schools.  

38. FAQ No. 1 provided, in part (emphasis added) that: “[S]chools must ensure that 

students and staff are protected by requiring at least one of the following: [] social distancing of 

six feet OR face masks/coverings.” This information served to solidify plans to return to school 

for full, five (5) day per week in-person instruction for the 2020-2021 school year. 

39. The second FAQ (“FAQ No. 2”) was issued five (5) days later on July 22, 2020, 

and required schools to “ensure appropriate social distancing to protect against the transmission 

of [] COVID-19 [] when on school grounds.” This statement unambiguously rescinded the 

language of FAQ No. 1, and effectively precluded school from resuming full, five (5) day per 

week in-person instruction due to the social distancing restrictions, among others, which were set 

forth therein, and given the relatively small classrooms used to provide students with in-person 

instruction. A true and correct copy of FAQ No. 2 is annexed hereto as Exhibit B.  

40. In accordance with the NYSED Re-Opening Guidance, and FAQ Nos. 1 and 2, 

Respondent GICSD subsequently released the “Grand Island Central School District DRAFT 

COVID-19 Re[-O]pening Plan 2020-2021” (the “Draft Plan”) on July 30, 2020, which provided 

for four (4) different Instruction Models: (1) In-Person; (2) Hybrid; (3) Remote; and (4) High 

Needs Students. A true and correct copy of the Draft Plan is annexed hereto as Exhibit C. 

41. The Hybrid Model (50% Reduced Density) Plan, which is currently in place for 

the 2020-2021 school year, provides, in relevant part, as follows (emphasis added):  



{H2919950.2}  10 
HOGANWILLIG 

Attorneys at Law 
2410 NORTH FOREST ROAD |  SUITE 301  |  AMHERST, NEW YORK 14068 

Phone: 716.636.7600  |  Toll Free: 800.636.5255  |  Fax: 716.636.7606  |  www.hoganwillig.com 

Students will attend school with an altered schedule to reduce student population 
within the building and each classroom to approximately 50%. Students would 
attend school in-person for a two days a week following an A/B cohort model. 
 

• A/B Cohorts of students are divided by the alphabet. 
• Students with the last name beginning with the letters A-L [would] 

attend school 2 days (Mon-Thurs) while the students with the last 
name beginning with the letters M-Z are home. 

• [S]tudents with the last name beginning with the letters M-Z who 
previously were home would come to school [] 2 days (Tues-Fri) 
while students with the last names beginning with A-L are home. 

• Wednesday would be a day where all students are home.  
• When any student is home, there will be teacher directed 

instruction available everyday using Chromebooks and iPads. 
 

Social distancing measures will be in place and masks are to be worn as part of 
this Hybrid [M]odel. Using this [Hybrid M]odel, students will be present and in 
the school building participating (for a portion of the time) in learning activities in 
a smaller group setting. During the time that students are not present for in-person 
instruction [and are otherwise home], they will receive a combination of 
asynchronous [/]synchronous instruction, as appropriate from a certified teacher. 
 
42. By reason of the foregoing, under the Hybrid Mode, the Students are present for 

in-person instruction for a maximum of two (2) days per week, as this is, upon information and 

belief, the maximum amount of in-person instruction Respondent GICSD can provide under the 

State Re-Opening Guidance, and more specifically, the six (6) feet social distancing guidelines, 

which severely limit the number of students that can be seated in a classroom at one time.  

43. On August 26, 2020, Respondent NYSED released additional “COVID[-]19 Re[-

O]pening Guidance – Facilities Clarifications” (the “Facilities Guidance”), which were issued to 

clarify the “Facilities Mandatory Requirements” outlined in the NYSED Re-Opening Guidance. 

A true and correct copy of the Facilities Guidance is annexed hereto as Exhibit D. 

44. The Facilities Guidance, as it related to desk separation in schools, indicated that 

“[m]easurements to facilitate social distancing in classrooms have been clarified and revised to 

conform with the [Respondent NYSDOH] distance of at least six feet between persons.” 
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45. Furthermore, in the Facilities Guidance, Respondent NYSED clarified that “[t]o 

achieve acceptable social distancing between the occupants of classroom desks, chairs and 

teaching consoles, [schools must] establish a minimum of 6[ feet of] separation measured to the 

centerline of individual’s space.” Diagrams indicating how to measure layouts for appropriate 

social distancing were included in the Facilities Guidance, and are reproduced below: 

 
 
46. The closure of schools remained the status quo until Respondent Cuomo issued 

Executive Order 202.60 on September 4, 2020, which provided, in part (emphasis added):  

The directive contained in Executive Order 202.45 [] requiring closure of all 
schools statewide to in-person instruction, is hereby modified [] as to authorize 
schools statewide to be open for instruction, effective September 1, 2020, subject 
to adherence to [Interim Guidance promulgated by Respondent NYSDOH], and 
provided further that school districts must continue plans to ensure the availability 
of meals, and the availability of child care for health care and emergency response 
workers, for any school district that is conducting its operations remotely and 
provided further that for any district which closes to in-person instruction, a 
contingency plan to immediately provide such services must be maintained 
 
47.  By reason of the foregoing, effective September 1, 2020, schools in the State of 

New York were finally permitted to open for full, in-person instruction, subject to adherence to 

the Interim Guidance that would subsequently be promulgated by Respondent NYSDOH.1 

 
1  The NYSED Re-Opening Guidance, FAQ Nos. 1 and 2, the Facilities Guidance, and the Interim Guidance 
are collectively referred to in this Verified Petition, where appropriate, as the “State Re-Opening Guidance.” 
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48. Curiously, though notably – Respondent Cuomo neither mentioned, nor mandated 

compliance with, the NYSED Re-Opening Guidance, FAQ Nos. 1 and/or 2, and/or the Facilities 

Guidance in Executive Order 202.60, and only required compliance with the Interim Guidance, 

which would again thereafter be promulgated and issued by Respondent NYSDOH.  

49. Respondent NYSDOH thereafter promulgated “Interim Guidance for In-Person 

Instruction at [K-12] Schools During the COVID-19 Public Health Emergency” (the “Interim 

Guidance”). A true and correct copy of the Interim Guidance is annexed hereto as Exhibit E.  

50. The Interim Guidance required school districts to develop “individual plans for 

re[-]opening and operating during the COVID-19 public health emergency,” and to submit those 

plans to Respondents NYSDOH and NYSED for approval before implementation.  

51. With respect to the safety and/or mitigation measures required to be implemented, 

the Interim Guidance provided, in part, that “[n]o school activities can operate without meeting 

[certain]” provisions of the Interim Guidance, such as: (i) ensuring “appropriate social 

distancing”2 is maintained between individuals while on school grounds; (ii) wearing acceptable 

face coverings when unable to maintain appropriate social distancing; and (iii) ensuring that a 

distance of twelve (12) feet is maintained while participating in activities requiring “projecting 

the voice [], playing a wind instrument, or aerobic activity resulting in heavy breathing[.]” 

52. The Interim Guidance also provided and acknowledged, however, that: “While 

the goal is to return all students to [full time,] in-person instruction, due to the dynamic nature 

and risk of community transmission of COVID-19, [schools] should prepare for a combination of 

in[-]person instruction and remote learning to facilitate a phased-in approach or hybrid model, 

which may be necessary at various times throughout the 2020-2021 school year.”  

 
2  The Interim Guidance provides that “appropriate social distancing” means six feet of space in all directions 
between individuals or use of appropriate physical barriers between individuals that do not adversely affect air 
flow, heating, cooling, or ventilation, or otherwise present a health or safety risk. 
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53. In the true spirit of Respondent Cuomo’s constantly issuing new Executive Orders 

however, the Interim Guidance went untouched for only approximately one (1) month before he 

changed the circumstances in which schools could remain open to in-person instruction.  

54. On October 6, 2020, Respondent Cuomo announced the State of New York’s new 

“Cluster Action Initiative” (the “Initiative”), which was purportedly designed to address COVID-

19 “hotspots” that had come to light or otherwise arisen throughout the State of New York. 

55. The Initiative divided the proposed cluster areas into three (3) categories, each 

with more severe restrictions than those prior thereto: (i) Red Zones – the cluster itself; (ii) 

Orange Zones – warning zones; and (iii) Yellow Zones – precautionary zones. 

56. The Initiative was further detailed in Executive Order 202.68, also issued October 

6, 2020, which provided, in relevant part, as follows (emphasis added): 

[Respondent NYSDOH] shall determine areas in the State [of New York] that 
require enhanced public health restrictions based upon cluster-based cases of 
COVID-19 at a level that compromises the State’s containment of the virus. 
Certain activities shall be restricted and any permitted activities, in all three 
zones below, shall be conducted in strict adherence to [NYSDOH] guidance. 
 
57. Executive Order 202.68 further provided as follows, with respect to the activities 

allowable in each of the Red, Orange, and Yellow Zones (emphasis added): 

Based upon the severity of the cluster activity, [Respondent NYSDOH] shall 
adopt in the most severe, or “red zones,” the following mitigation measures:  
 
[T]he local Department of Health shall direct closure of all schools for in-person 
instruction, except as otherwise provided in Executive Order. 
 
In moderate severity warning areas or “orange zones” the following . . . measures: 
 
[T]he local Department of Health shall direct closure of all schools for in-person 
instruction, except as otherwise provided in Executive Order. 
 
In precautionary or “yellow zones,” the following mitigation measures: 
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[Respondent NYSDOH] shall issue guidance [] regarding mandatory testing of 
students and school personnel, and schools shall adhere to such guidance. 
 
The above directive shall be effective immediately, and at such time as notice is 
provided to such affected areas, [] shall be enforced no later than Friday, October 
9, 2020, as determined by the count[ies] in which the [Cluster Zones] are located. 

 
58. Thus, under the Initiative, if a school were located within an Orange or Red Zone, 

that school would be required to close for any and all in-person instruction; however, if that same 

school were located within a Yellow Zone, that school would be permitted to remain open for in-

person instruction, subject to additional guidance promulgated by Respondent NYSDOH.  

59. Respondent NYSDOH issued the “Interim Guidance on Mandatory COVID-19 

Testing in Public and Non-Public Schools Located in Areas Designated as ‘Yellow Zones’ 

Under the New York State [Initiative]” (the “Yellow Testing Guidance”) on October 9, 2020. A 

true and correct copy of the Testing Guidance is annexed hereto as Exhibit F.  

60. Fortunately, Respondent Cuomo thereafter issued Executive Order 202.79 on 

December 2, 2020, which provided, in relevant part, as follows (emphasis added):  

The directive contained in [Executive Order] 202.68 that required [Respondent 
NYSDOH] to determine areas in the State that require enhanced public health 
restrictions based on cluster-based cases of COVID[-19] is hereby modified to 
provide that schools located within geographic areas designated by [Respondent 
NYSDOH] as “red zones” and “orange zones” may conduct in-person instruction 
during the period of time that the zone is designated “red” or “orange,” subject 
to compliance with guidance and directives of the Department of Health. 
 
61. Thus, as of December 2, 2020, schools located within an Orange or Red Zone 

could finally return to providing in-person instruction to their respective students, subject to the 

schools’ adherence to additional guidance promulgated by Respondent NYSDOH.  

62. Pursuant to Executive Order 202.79, Respondent NYSDOH promulgated “Interim 

Guidance on COVID-19 on COVID-19 Testing Requirements for Public and Non-Public 
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Schools Located in Areas Designated as ‘Red’ or ‘Orange’ Cluster Zones Under the New York 

State [Initiative]” (the “Orange/Red Testing Guidance”) on December 4, 2020.  

63. The requirement that schools comply with the Yellow Testing Guidance, and 

thereafter, the Orange/Red Testing Guidance, remained the status quo for nearly four (4) months, 

despite the mounting evidence in the State of New York, and more particularly, in Erie County, 

that the COVID-19 pandemic was not as inhibitive as Respondents were leading the public to 

believe, as long as certain precautions were taken to minimize the risk of transmission.  

64. First, exactly one (1) week after the Orange/Red Testing Guidance was issued, 

Respondent Cuomo held a press conference during which he described the current state of affairs 

in New York, as it related to the State’s efforts to combat the COVID-19 pandemic, and during 

which, more importantly and significantly to this proceeding, Respondent Cuomo opined on the 

importance of re-opening schools for full, five (5) day per week in-person instruction. 

65. During the December 11, 2020 press conference, Respondent Cuomo released the 

State’s “Contact Tracing Data,” which is, to date, the only scientific evidence proffered by the 

State in support of the restrictions being imposed across numerous industries, including, but not 

limited to, those at issue in this special proceeding. Significantly, the Contact Tracing Data 

demonstrated unequivocally that: elementary school students account, state-wide, for only 0.49% 

of COVID-19 cases; high school students account, state-wide, for only 0.46% of COVID-19 

cases; and middle school students account, state-wide, for only 0.19% of COVID-19 cases.  

66. Put differently, K-12 students account, state-wide, for only 1.14% of all positive 

COVID-19 cases, yet have had to face some of the harshest restrictions to date. 

67. This revelation was, of course, highly contrary to the presumptions then being 

relied upon by the State of New York in imposing the arbitrary and capricious restrictions upon 
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schools throughout the State of New York, which made it nearly impossible for schools such as 

Respondent GICSD to offer full, five (5) day per week in-person instruction to the Students.  

68. Governor Cuomo, also during the above press conference, also made numerous 

remarks regarding the importance of re-opening schools for full, five (5) day per week in-person 

instruction and the impact of live education upon students in the State of New York.  

69. For example, Respondent Cuomo stated, in relevant part, during the December 

11, 2020 press conference as follows (emphasis added):  

On the facts, what we’re seeing, schools are almost without exception, safer than 
local communities, in terms of infection rate. This was not what was initially 
expected. Initially, some of the experts said, “Well, schools are like mass 
gatherings, and if you get a lot of students together, there's going to be a spread.” 
That is not what has happened. That's not what the facts say. The facts say, [] the 
schools are actually following the rules and following the guidance, the children 
are following the guidance. The teachers are doing a great job, following the 
guidance. And the schools, the positivity rate tends to be lower than the positivity 
rate in the surrounding community. My point is, if it is safer for the children to be 
in school, then have the children in school. If it's safer for the teacher to be in 
school, then have the teacher in school. It's less disruptive, the children get the 
education, you don't have the same issues you have with remote learning. 
 
[] 
 
My advice, although it’s their [(i.e., the school districts’)] decision, is that unless 
you have data that says the schools are at problematic infection rate, the school[s] 
should be open. [] I understand the balance, but my advice, and if you look across 
the nation, and you look across the world, most informed experts will say test in 
the schools, but if the schools are safer, then leave the schools open. 
 
70. Unfortunately for Petitioner and the Students, despite Respondent Cuomo’s public 

facing comments on re-opening schools, his actions did not mirror this sentiment, despite the fact 

that the evidence in the weeks that followed only further demonstrated the lack of evidence 

concerning the transmission of COVID-19 in certain industries and/or establishments.  

71. On January 13, 2021, the Honorable Henry J. Nowak granted a preliminary 

injunction to over ninety (90) bars and restaurants located in Erie County so as to allow them to 
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offer indoor dining to their respective patrons, despite being situated in the Erie County Orange 

Zone. Amherst Pizza & Ale House, Inc. et al. v. Cuomo, et al., Index No. 816373/2020. 

72. In ruling that the Petitioners had demonstrated a likelihood of success on the 

merits, that irreparable injury would be sustained thereby in the absence of injunctive relief, and 

that the balance of equities tipped in favor of those Petitioners, Judge Nowak held: 

Considering the record presented, this [C]ourt cannot find evidence that the State 
[of New York] had a rational basis to designate portions of Erie County as an 
Orange Zone on November 18, 2020. On this issue, the [C]ourt finds a likelihood 
of success on the merits. The [C]ourt also finds irreparable injury [] in the absence 
of injunctive relief, and a balance of equities in their favor. The loss of goodwill 
that corresponds with a viable business is not readily quantifiable and constitutes 
irreparable harm warranting the grant of . . . injunctive relief. Petitioners have also 
demonstrated that the Orange Zone designation has caused loss of revenue, 
unemployment, potential foreclosure and hardship on Erie County residents. 
 
73. In response to Judge Nowak’s decision, on January 14, 2021 (the next day), the 

Respondent ECDOH issued the following statement concerning same: 

ERIE COUNTY DEPARTMENT OF HEALTH PROVIDES STATEMENT 
RELATED TO NYS MICROCLUSTER GUIDANCE ENFORCEMENT 

 
ERIE COUNTY, NY - The Erie County Department of Health [] is providing the 
following statement related to enforcement of NYS Microcluster Guidance. 
 
After consultation with our legal counsel, and based solely on the preliminary 
injunction issued by NYS Supreme Court Justice Henry J. Nowak on January 13, 
2021, ECDOH public health sanitarians will apply “yellow zone” criteria to all 
permitted food service facilities that are currently located in “orange zones.”  
 
Practically, this means all restaurants in Erie County will be able to offer indoor 
dining at 50% capacity, as long as yellow zone measures including a maximum of 
four people per table and six feet of distance between tables are maintained. 
 
This action is only effective as long as Judge Nowak's preliminary injunction is in 
place. If an appellate court of law should rule differently, ECDOH will follow 
such new judicial order. . . . Also, restaurants and bars must end on-premise [sic] 
food and beverage consumption at 10 p.m. pursuant to current New York State 
regulations. . . . All permitted food facilities should be aware this . . . only applies 
to ECDOH's enforcement of cluster zone regulations. It does not apply to 
enforcement that may be taken against any entity permitted[/licensed] by the 
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[SLA]. ECDOH public health sanitarians are continuing [] outreach to permitted 
facilities along with complaint investigations and inspections as appropriate. 
 
74. Even further, later that same afternoon, Respondent Cuomo issued the following 

statement, thus permitting all restaurants state-wide, except as to those in New York City, to 

open their doors and offer indoor dining under Yellow Zone restrictions: 

STATEMENT FROM COUNSEL TO THE GOVERNOR [] ON [] SUPREME 
COURT DECISION IN ERIE COUNTY RELATED TO INDOOR DINING 

 
A court decision yesterday temporarily granted a select few restaurants located 
within an Orange Zone in Erie County the ability to resume indoor dining under 
the rules governing Yellow Zones. We are reviewing the decision.  
 
While that [review] process is ongoing, to ensure uniformity and fairness, all 
restaurants operating in Orange Zones can now operate under Rules governing 
Yellow Zones. We disagree with the court's decision and its impact on public 
health as Federal CDC data clearly demonstrates indoor dining increases COV1D-
19 spread. From the start of this pandemic, the State has acted based on facts and 
the advice of public health experts, and we will continue that approach. 
 
75. Following Governor Cuomo’s statement, nearly every restaurant in the State of 

New York was permitted to offer indoor dining, as long as the establishments complied with 

Yellow Zone restrictions. These announcements by the Erie County Department of Health and 

Governor Cuomo were similarly in line with recent decisions from other Courts which found 

Governor Cuomo’s Cluster Zone and COVID-19 restrictions (or parts thereof) to be arbitrary and 

capricious: (i) R.C. Diocese v. Cuomo, ___ S.Ct. ___ (2020); (ii) Zoom Tan, Inc. v. Cuomo et al., 

Index No. 815019/2020; (iii) Athletes Unleashed, Inc. v. Cuomo et al., Index No. 815246/2020; 

(iv) Pharaohs GC, Inc., v. New York State Liquor Authority, Index No. 814059/2020; and (v) 

Lasertron, Inc. v. Empire State Development Corp. et al., Index No. 813573/2020. 

76. Thereafter, on January 27, 2021, Governor Cuomo announced that all Cluster 

Zone Designations throughout the State, including, but not limited to, the Erie County Orange 

Zone, would be immediately lifted. The effect of this announcement, as relevant and applicable 
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in this proceeding, was that schools in the State of New York no longer had to comply with 

either the Yellow Testing Guidance or the Red/Orange Testing Guidance, and could therefore 

revert to operating in accordance with Respondent NYSDOH’s Interim Guidance.  

77. Respondent Cuomo’s announcement lifting the Cluster Zone Designations also 

followed the commencement of the proceeding captioned Gallivan et al. v. Cuomo et al., Index 

No. 8801046/2020, in Erie County Supreme Court, in which approximately ninety (90) bars 

and/or restaurants challenged Respondent Cuomo’s imposition of a 10:00 p.m. Curfew via his 

issuance of Executive Order 202.74 on November 12, 20203 (the “Closure Rule”).  

78. In Gallivan et al., the Court (Walker, J.) granted those Petitioners’ request for a 

preliminary injunction, enjoining enforcement by those New York State Respondents of the 

Closure Rule, in a Decision and Order dated February 27, 2021. A true and correct copy of Judge 

Walker’s Decision and Order in Gallivan et al. is annexed hereto as Exhibit G.  

79. Specifically, with respect to the danger to the public, Judge Walker provided, in 

part, as follows (emphasis added) (internal citations omitted, unless otherwise provided): 

[] Dr. Blog paints a dire picture relative to COVID-19 and its current impact on 
New York State that does not accurately reflect the current state of affairs. For 
instance, Dr. Blog states [] “New York hospitals have been operating in crisis 
management mode since December 16, 2020[.]” [] This statement is not accurate. 
 
Official statistics provided at foward.ny.gov in connection with [] hospitalization 
rates [] reflect the following: hospitalization rates peaked on April 12, 2020, with 
18,825 persons hospitalized; hospitalization rates dropped below 1,000 for the 
first time on June 24, 2020 but then exceeded 1,000 for the first time since June 
2020, on October 22, 2020. The hospitalization rate continued to climb and 
reached a high of 9,273 on January 19, 2021, but the rate has dropped steadily 
since then. The [] hospitalization rate was 8,771 on January 26, 2021; 8,082 on 
February 2, 2021; 7,593 on February 9, 2021, and 6,574 on February 16, 2021, 
marking a reduction of approximately 29% since October 22, 2020. []  
 

 
3  The Closure Rule was thereafter extended to 11:00 p.m. via Respondent Cuomo’s issuance of Executive 
Order 202.94 on February 14, 2021, but will be referred to collectively herein as the “Closure Rule.” 
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The same [New York State] website provides hospitalization rates for [the] 
Western New York [Region], reflecting that COVID-19 related hospitalizations in 
Erie County peaked on December 10, 2020 at 548 persons [], but dropped to 396 
persons [] by February 1, 2021, and further dropped to 201 persons hospitalized 
as of February 25, 2021, which marks an approximate 63% reduction in COVID-
19 related hospitalizations in Erie County since December 10, 2020 (Id). 
Similarly, as of February 19, 2021, thirty-eight percent (38%) of Erie County’s 
hospital beds were unused and available for patients infected with COVID-19.  
 
In addition, [Respondent Cuomo’s] Office provides a daily update [] on COVID-
19 related statistics to persons interested in receiving [same] (“Email Update”). 
The Email Update, dated February 25, 2021 states, in relevant part, that 5,073 
people were hospitalized throughout the State due to COVID-19 (a reduction of 
approximately 45% since 9,273 persons were hospitalized on January 19, 2021).  
 
The [Email Update] also reflects that, as of such date, in excess of 2.5 million 
New York residents had received at least the first of two (2) [COVID-19] 
vaccinations, which amounts to approximately 12.8% of the State’s population. [] 
 
These trends are real and positive, but are not reflected in the Blog Affidavit. 
While the Court recognizes that COVID-19 continues to pose a serious [] threat 
[], the positive and encouraging trends [] do not support a Curfew. Rather, they 
demonstrate that, since [Petitioners] (and other non-party restaurants and bars) 
re-opened on or about January 13, 2021, hospitalization rates have improved. 
 
Similarly, the [percent positivity] rate has also continued to improve, as reflected 
by the Erie County Department of Epidemiology. The [] positivity rate was 6.9% 
as of the week ending November 14, 2020 [] and was 7.0% as of the week ending 
January 2, 2021. However, the percent positivity rate in Erie County then began to 
steadily drop, as follows: 5.9% the week ending January 16, 2021; 5.1% or 5.2% 
the weeks ending January 23 and 30, 2021 and February 6, 2021; 4.9% the week 
ending February 13, 2021; and 4.3% the week ending February 20, 2021.  
 
80. The evidence of the decreasing impact of COVID-19 upon the Western New York 

community has only further been demonstrated since Judge Walker’s Order was issued, and only 

further supports the return to full, five (5) day per week in-person instruction for the Students.  

81. As of the time period between March 20, 2021 and March 22, 2021 (the date of 

this Verified Petition and Complaint), the Erie County daily positivity rate is down to 2.6%, 

whereas the 7-day rolling average positivity rate in Western New York is down to 2.4%, both of 
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which are significantly lesser than those rates noted by Judge Walker in his Decision and Order 

in Gallivan et al., and by the State’s expert, Dr. Blog, therein.  

82. The Commissioner of Respondent ECDOH, Dr. Gale Burstein, M.D., has also 

gone on record recently, as of March 3, 2021, in discussing the negative trending positivity rates, 

herd immunity, and the Western New York community’s resistance to COVID-19. Specifically, 

Dr. Burstein stated: “There’s a reason we’re seeing those declines, and it has to do with the 

larger body of people that are protected through natural immunity or through the vaccine. . . . 

We’re already seeing a positive effect, just with a small number of people vaccinated.” 

83. The foregoing is offered by way of example only, and to set the backdrop against 

which Respondents continue to impose the arbitrary and capricious school closure restrictions, as 

set forth in the State Re-Opening Guidance, against the Students, and to otherwise demonstrate 

the undeniable harm the Students are suffering on an ongoing, daily basis due to the failure of the 

School Respondents to offer full, five (5) day per week in-person instruction to the Students.4 

84. The State Re-Opening Guidance, of which only Respondent NYSDOH’s Interim 

Guidance is enforceable against School Respondents, has unquestionably inflicted severe and 

irreparable harm upon the Students, and on students throughout the State of New York more 

generally, via the forced closure of schools for full, five (5) day per week in-person instruction.  

85. Moreover, the harm being inflicted upon the Students, and on students throughout 

the State of New York more generally, has been well documented since schools throughout the 

State of New York were first closed at the very onset of the COVID-19 pandemic.  
 

 
4  State Respondents’ lack of any scientific evidence to support the imposition of numerous of its COVID-19 
related restrictions is further evidenced by their failure to respond to FOIL Demands submitted by Petitioner’s 
counsel in other COVID-19-related special proceedings, and their otherwise lackluster (if not wholly barren) 
response to these demands after Petitioner’s counsel commenced a special proceeding to compel State Respondents’ 
to respond to such FOIL demands. See HoganWillig, PLLC v. Cuomo et al., Index No. 802136/2021. Despite each 
of the foregoing efforts, State Respondents have still not provided any scientific evidence in support of their 
COVID-19 related restrictions, with the exception of the Contact Tracing Data referenced herein.  
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86. Dr. Michael P. Santa Maria, Ph.D., in his accompanying Affidavit, describes the 

impact of the school closures on students throughout the State of New York. See the Affidavit of 

Michael P. Santa Marie, Ph.D., sworn to March 23, 2021, and filed concurrently herewith.  

87. Dr. Santa Maria states, for example, that the relevant COVID-19 restrictions, 

including school closures, will have significant repercussions for children and adolescents’ 

health and well-being, including threatening child growth and development as evidenced by 

increased restlessness, sedentary behavior and obesity, social isolation, anxiety, depression, self-

harm and suicide, behavioral and attention problems, and other medical and mental issues.  

88. Dr. Santa Maria also describes how, and why, the State Respondents’ mandate of 

six (6) feet of social distancing in schools is arbitrary, capricious, and unduly harmful to the 

Students, as it effectively prohibits a return to full, five (5) day per week in-person instruction.  

89. Dr. Santa Maria states, for example, that families/parents should be given the 

opportunity to send their children to school, in-person, for five (5) days of instruction given the 

recent revision of and to the CDC Guidance, as well as the sufficiency and efficacy of three (3) 

feet of physical distancing, which is shown by widely publicized and cited data. 

90. The data, research, and conclusions of Dr. Santa Maria regarding the harm being 

inflicted upon children by reason of the school closures throughout the State of New York, and 

the physical distance necessary to effectively mitigate transmission of COVID-19 in schools, are 

confirmed by Dr. Clayton J. Baker, M.D., in his accompanying Affidavit. See the Affidavit of 

Clayton J. Baker, M.D., sworn to March 22, 2021, and filed concurrently herewith.  

91. Dr. Baker states, with respect to the harm being inflicted upon children, for 

example, that governmental restrictions purportedly implemented to stem, or to otherwise stop, 
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the spread of COVID-19 are ill-conceived, excessive, and unnecessary for their stated purpose 

and result in displacement, isolation, and psychological trauma to children. 

92. Similarly, Dr. Baker confirms that the State Respondents’ mandate of six (6) feet 

of social distancing in schools is arbitrary, capricious, and unduly harmful to the Students.  

93. Dr. Baker states, for example, that three (3) feet of physical distancing for 

controlling the spread of COVID-19 is sufficient when other protocols are utilized in the school 

setting, including mask wearing coupled with other hygiene and sanitization protocols.  

94. The data, research, and conclusions of Drs. Santa Maria and Baker are further 

confirmed by the accompanying Affidavits of the parents of many of the Students, who describe, 

in great detail, and harm and damage the Students, their children, are suffering.  

95. Julie DeAngelo, who has two (2) children in attendance at Respondent GICSD, 

states, for example, that her children’s academic performance has declined within the last several 

months, which she believes is directly attributed to the hybrid education model established by 

Respondent GICSD. Moreover, one of Ms. DeAngelo’s children has treated with a medical 

professional for stress and anxiety brought on by the virtual learning experience. 

96. It is impossible to overstate the severe, profound, negative, and harmful impact 

that the closure of schools for full, five (5) day per week in-person instruction is having upon the 

Students, thereby making it imperative that the requested injunctive relief be granted in this 

special proceeding pending a final determination on the merits of Petitioner’s claims.  

97. The school closures have contributed to stress, and severe mental health issues, in 

both children and parents, with associated potential threats to child growth and development, 

whether physically, mentally, emotionally, and/or socially. Moreover, the impact of the COVID-

19 pandemic on child growth and development is significant, particularly when the State’s own 
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Contact Tracing Data shows that elementary school students account, state-wide, for only 0.49% 

of COVID-19 cases; high school students account, state-wide, for only 0.46% of COVID-19 

cases; and middle school students account, state-wide, for only 0.19% of COVID-19 cases. 

98. Notwithstanding the foregoing harm being inflicted upon by the Students by the 

State Respondents, County Respondents, and School Respondents alike on an ongoing, continual 

basis, Respondent Cuomo has continued to promulgate and issue numerous Executive Orders 

governing the operability and conduct of schools throughout the State of New York.  

99. Two of Respondent Cuomo’s most recent Executive Orders, Executive Orders 

202.95 and 202.96, respectively, required that schools report the number of K-12 teachers and 

staff eligible to receive COVID-19 vaccines to their Local Health Department, but did not 

otherwise modify the ability of schools to offer full, five (5) day per week in-person instruction.  

100. In any event, the New York State Senate and Assembly thereafter passed Senate 

Bill S05357 on March 5, 2021, which was later signed into law by Respondent Cuomo on March 

7, 2021, and which purported to limit Respondent Cuomo’s ability to issue new directives, and to 

otherwise extend and/or modify those directives which had previously been issued and were then 

in effect. A true and correct copy of Senate Bill S05375 is annexed hereto as Exhibit H.  

101. S.B. S05357 specifically provided, in relevant part, as follows (emphasis added): 

The legislature [] declares that it is time to restore the pre-pandemic balance of 
power of [Respondent Cuomo] and [the New York State Legislature], and to 
continue to move forward with the response and recovery while maintaining the 
authority of public-health focused directives taken by [Respondent Cuomo], with 
reasonable limitations, during the [] waning days of the [COVID-19] pandemic. 
 
[] 
 
Any directive previously issued [by Respondent Cuomo and] in effect at the time 
of the repeal of such chapter shall be permitted to continue for 30 days from the 
effective date of this chapter notwithstanding the repeal of chapter 23 of the laws 
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of 2020 and following the expiration of such 30 day period, any extensions or 
modifications of such directives shall be subject to the following provisions: 
 
The governor may extend or modify any directive [] that has been issued and 
remains in effect on the effective date of this act for additional 30 day increments 
[], provided that the purpose of extending or modifying the directive is to issue a 
public health directive related to managing the COVID-19 pandemic. 
 
[]  
 
No directive shall be modified [] unless such modification is solely for the 
purpose of altering the numeric amount or percentage of individuals, businesses, 
vaccination locations or providers or administrators, or other entities impacted by 
a directive, or placing additional restrictions or reducing existing restrictions 
related to testing, quarantine, social distancing, air quality or filtration, or mask 
requirements, for any entity located in the state, including but not limited to 
modification of individuals eligible for vaccination or modification of limits on 
the seating capacity of a business to operate during a state of emergency. 
 
102. S.B. S05357 also provided that, before extending or modifying any directives, 

Respondent Cuomo had to give certain members of the New York State Senate and Assembly 

the ability to comment on Respondent Cuomo’s proposed extensions and/or modifications.  

103. Finally, S.B. S05357 also defined “public health directive related to managing the 

COVID-19 pandemic” as follows (emphasis added):  

[A] directive certified in the sole discretion of the [C]ommissioner of [Respondent 
NYSDOH] to address the spread and/or reduction of [] COVID-19 [], facilitate 
vaccine distribution or administration, or require the use of face coverings. Such 
certification shall include a detailed explanation of how such directive will 
address the spread and/or reduction of [] COVID-19 [], facilitate [COVID-19] 
vaccine distribution or administration, or require the use of face coverings and 
shall also be contained within the notice required to be made by [Respondent 
Cuomo] pursuant to paragraphs a and b of subdivision 2 of 16 this [S]ection. 
 
104. Thus, in effect, S.B. S05357 prohibited Respondent Cuomo from extending or 

otherwise modifying his prior directives unless such extension or modification was certified by 

Dr. Howard Zucker, M.D., the Commissioner of Respondent NYSDOH, and as relevant here, as 
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addressing the spread and/or reduction of COVID-19 transmission throughout the State of New 

York, with a sufficient explanation from Dr. Zucker describing the necessity of same.  

105. Such prohibitions would expressly include the directive contained in Executive 

Order 202.60, issued September 4, 2020, which provided, in part (emphasis added):  

The directive contained in Executive Order 202.45 [] requiring closure of all 
schools statewide to in-person instruction, is hereby modified [] as to authorize 
schools statewide to be open for instruction, effective September 1, 2020, subject 
to adherence to [Interim Guidance promulgated by Respondent NYSDOH], and 
provided further that school districts must continue plans to ensure the availability 
of meals, and the availability of child care for health care and emergency response 
workers, for any school district that is conducting its operations remotely and 
provided further that for any district which closes to in-person instruction, a 
contingency plan to immediately provide such services must be maintained 
 
106. Put differently, unless Respondent Cuomo obtains a certification from Dr. Zucker 

explaining how Respondent NYSDOH’s Interim Guidance addresses the spread and/or reduction 

of COVID-19 by effectively prohibiting full, five (5) day per week in-person instruction at 

schools, such directive would expire and become non-renewable/non-enforceable as of April 6, 

2021 – thirty (30) days after S.B. S05357 was signed into law by Respondent Cuomo.  

107. More importantly, the repeal of the former amendment to Executive Law § 29-a, 

as described hereinabove, stripped Respondent Cuomo of his ability to issue any new directives 

in response to the COVID-19 pandemic going forward, and otherwise “restore[d] the pre-

pandemic balance of power of [Respondent Cuomo] and [the New York State Legislature].” 

108. It is well past time to get our youth out from behind the small, fragmented screens 

behind which they are currently spending the majority of their time to take virtual instruction 

from their teachers, and to get them back to full, five (5) day per week in-person instruction.  

109. Not only is it beyond time, however; the lives, and the mental health of our youth 

for years and decades to come, quite literally depend upon a return to in-person instruction.  
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AS AND FOR A FIRST CAUSE OF ACTION 
PURSUANT TO CPLR ARTICLE 78 

 
110. Petitioner repeats and re-alleges each and every allegation in the preceding 

paragraphs of this Verified Petition and Complaint, as if fully set forth herein.  

111. Petitioner commenced this special proceeding under CPLR §§ 3001 and 7803.  

112. The Interim Guidance, promulgated by Respondent NYSDOH at the direction of 

Respondent Cuomo, includes an arbitrary and capricious six (6) foot social distancing rule, 

which effectively prohibits a return to full, five-day per week in-person instruction, and which is 

without sound basis in reason, logic, law, or fact, given that Respondents have offered no 

scientific or otherwise credible evidence upon which to impose such a social distancing rule, nor 

to link any significant transmission of COVID-19 cases to the Students’ attendance at school.  

113. The available medical and scientific data, particularly as of the drafting of this 

Verified Petition and Complaint, unequivocally demonstrates that six (6) feet of social distancing 

is neither reasonable nor necessary to mitigate the transmission of COVID-19 in schools, and 

that, instead, only three (3) feet of social distancing is required to so mitigate same.  

114. Dr. Santa Maria, in his Affidavit, provided that families should be given the 

opportunity to send their children to school, in-person, for five (5) days of instruction given the 

change in CDC Guidance, as well as the sufficiency and efficacy of three (3) feet of physical 

distancing, which is shown by widely publicized and cited data. 

115. Similarly, Dr. Baker, in his Affidavit, provided that three (3) feet of physical 

distancing for controlling the spread of COVID-19 is sufficient when other protocols are utilized, 

including mask wearing coupled with other hygiene and sanitization protocols. 

116. Perhaps most importantly, however, the United States Centers for Disease Control 

and Prevention (the “CDC”), on whose guidance State and County Respondents have oft relied 
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in imposing various COVID-19 related restrictions, revised its “Operational Strategy for K-12 

Schools through Phased Prevention” (the “CDC Guidance”) on March 19, 2021 so as to relax the 

suggested social distancing guidelines for schools to offer full, five (5) day per week in-person 

instruction. A true and correct copy of the CDC Guidance is annexed hereto as Exhibit I.  

117. The CDC summarized its updates to the CDC Guidance as follows, such that it: 

(i) revised physical distancing recommendations to reflect at least 3 feet between students in 

classrooms and provide clear guidance when a greater distance is recommended; (ii) clarified 

that ventilation is a component of strategies to clean and maintain healthy facilities; (iii) removed 

recommendation for physical barriers; (iv) clarified the role of community transmission levels in 

decision-making; and (v) added guidance on interventions when clusters occur. 

118. More specifically, the CDC, with respect to social distancing and implementation 

of physical barriers between students while in classrooms, revised the CDC Guidance to provide 

that (emphasis added): “[Between] students in classrooms: [in] elementary schools, students 

should be at least 3 feet apart[; and in] middle schools and high schools, students should be at 

least 3 feet apart in areas of low, moderate, or substantial community transmission[,] and [in] 

areas of high community transmission, [] should be 6 feet apart if cohorting is not possible.” 

119. The CDC also revised the CDC Guidance to remove its former recommendation 

that schools erect physical barriers between the students while in class, finding that the erection 

of such physical barriers had no significant impact on mitigating COVID-19 transmission.  

120. This change in the CDC Guidance stands in stark contrast to the former version 

thereof, on which Respondent NYSDOH’s Interim Guidance was, in part, based, and which 

recommended at least six (6) feet of social distancing between students, and the erection of 

physical barriers, particularly when the six (6) feet of social distancing was not possible.  
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121. Despite the foregoing, State Respondents have refused or otherwise neglected to 

relax the social distancing standards required in schools in the State of New York, in line with 

those standards now recommended by the CDC, thereby effectively prohibiting Respondent 

GICSD from offering full, five (5) day per week in-person instruction to the Students.  

122. The actions of State Respondents in prohibiting the return to full, five (5) day per 

week in-person instruction vis-à-vis the implementation of the six (6) foot social distancing rule 

are unquestionably arbitrary and capricious under Article 78 of the CPLR, particularly given that 

State Respondents’ own Contact Tracing Data demonstrates that: elementary school students 

account for only 0.49% of COVID-19 cases; high school students account for only 0.46% of 

COVID-19 cases; and middle school students account for only 0.19% of COVID-19 cases.  

123. Put differently, K-12 students account, state-wide, for only 1.14% of all positive 

COVID-19 cases, yet have had to face some of the harshest restrictions to date. 

124. By reason of the foregoing, State Respondents should be preliminarily and 

permanently enjoined from enforcing the arbitrary and capricious six (6) foot social distancing 

rule, and the same should be modified to require only three (3) feet of social distancing between 

the Students in classrooms, pursuant to the revised CDC Guidance, which would permit School 

Respondents to offer full, five (5) day per week in-person instruction to the Students for the 

remainder of the 2020-2021 school year, and going forward into the 2021-2022 school year.  

125. The Students will be irreparably harmed should their request for injunctive relief 

not be immediately granted; as set forth hereinabove, the school closures have contributed to 

stress, and severe mental health issues, in the Students, with associated potential threats to child 

growth and development, whether physically, mentally, emotionally, and/or socially, and this 
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harm being inflicted upon the Students continues, and compounds, every single day that the 

Students are prohibited from returning to full, five (5) day per week in-person instruction.  

126. The balance of the equities in this proceeding also weighs heavily in favor of the 

Students, as the State will suffer no prejudice whatsoever if the social distancing guidelines set 

forth in the Interim Guidance are relaxed to require only three (3) feet of social distance between 

the Students in classrooms; to wit, even the CDC has now announced that six (6) feet of social 

distancing is no longer required to effectively mitigate the transmission of COVID-19 in schools.  

127. Put differently, the six (6) foot social distancing rule presently in effect does no 

more than a three (3) foot social distancing rule would to mitigate the transmission of COVID-19 

in schools, particularly if weighed against the ongoing harm being inflicted upon the Students 

vis-à-vis the failure to offer full, five (5) day per week in-person instruction thereto.  

128. The Students, as represented by Petitioner, have no plain, adequate, or otherwise 

complete remedy to protect their constitutional and/or legal rights, and to otherwise redress the 

wrongs and illegal acts complained of, other than immediate and continuing injunctive relief 

129. Accordingly, Petitioners’ request for preliminary and permanent injunctive relief 

should be granted, given the arbitrary and capricious nature of the State Re-Opening Guidance, 

including, but not limited to, the six (6) foot social distancing rule contained therein.  

AS AND FOR A SECOND CAUSE OF ACTION 
PURSUANT TO CPLR ARTICLE 78 

 
130. Petitioner repeats and re-alleges each and every allegation in the preceding 

paragraphs of this Verified Petition and Complaint, as if fully set forth herein. 

131. Petitioner commenced this special proceeding under CPLR §§ 3001 and 7803.  

132. The State Re-Opening Guidance, as promulgated by Respondents NYSDOH and 

NYSED (of which only the Interim Guidance is enforceable pursuant to Executive Order 
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202.60), and which effectively prevents a return to full, five-day per week in-person instruction, 

is without sound basis in reason, logic, law, or fact, given that State Respondents have offered no 

scientific or otherwise credible evidence upon which to impose the State Re-Opening Guidance, 

nor to link any significant transmission of COVID-19 to the Students’ attendance at school. 

133. The available medical and scientific data, as of the drafting of this Verified 

Petition and Complaint, unequivocally demonstrates that the State Re-Opening Guidance is 

neither reasonable nor necessary to mitigate the transmission of COVID-19 in schools, and that 

less restrictive standards can and should be imposed with the goal of returning the Students, and 

others throughout the State of New York, to full, five-day per week in-person instruction.  

134. The principle that the unduly prohibitive restrictions on schools should be relaxed 

and/or removed in their entirety, and that States should turn their focus to returning students to 

full, five (5) day per week in-person instruction, has been demonstrated in significant part across 

the county leading up to the drafting and filing of this Verified Petition and Complaint.  

135. On March 11, 2021, after much debate between the legislative chambers, 

Congress passed, and President Biden signed into law, the American Rescue Plan Act of 2021 

(the “ARPA”). A true and correct copy of the ARPA is annexed hereto as Exhibit J.  

136. One of the key provisions of the ARPA, as touted by President Biden in the weeks 

leading up to its passage was the allocation of $112 billion in COVID-19 relief for K-12 schools 

throughout the United States, out of the total $1.9 trillion provided for therein.  

137. Secretary of Education Miguel Cardona, in speaking to the further allocation of 

the aforementioned $112 billion to individual States, provided: “This pandemic has taken an 

extraordinary toll on students, parents, educators, and schools, and we know that our schools, 

students, and communities need help now to reopen safely and quickly, and to stay open. [] 
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These funds from the American Rescue Plan and the extraordinary steps the Department [of] 

Education is taking to get these resources to [S]tates quickly will allow schools to invest in 

mitigation strategies to get students back in the classroom and stay there, and address the many 

impacts this pandemic has had on students—especially those disproportionately impacted [].” 

138. Notably, of the $112 billion provided for in the ARPA, the U.S. Department of 

Education announced on March 17, 2021 that nearly $9 billion would be provided to the State of 

New York to aid in returning students to full, five (5) day per week in-person instruction.  

139. In addition, as referenced, hereinabove, the CDC, on whose guidance State and 

County Respondents have oft relied in imposing various COVID-19 related restrictions, revised 

its CDC Guidance on March 19, 2021 so as to relax, inter alia, the suggested social distancing 

guidelines for schools to offer full, five (5) day per week in-person instruction, thereby making it 

possible for schools to return to providing full, five (5) day per week in-person instruction. 

140. The only demonstrable impact that the State Re-Opening Guidance has had has 

been to inflict irreparable, ongoing harm upon the Students by preventing them from receiving a 

full, (5) day per week in-person education since the onset of the COVID-19 pandemic, as set 

forth and described in the Affidavits of Drs. Santa Maria and Baker, and more importantly, in the 

Affidavits of the Parents of the Students, who have witnessed this harm firsthand.  

141. The actions of State Respondents in prohibiting the return to full, five (5) day per 

week in-person instruction vis-à-vis the implementation of the State Re-Opening Guidance are 

unquestionably arbitrary and capricious under Article 78 of the CPLR, particularly given that 

State Respondents’ own Contact Tracing Data demonstrates that: elementary school students 

account for only 0.49% of COVID-19 cases; high school students account for only 0.46% of 

COVID-19 cases; and middle school students account for only 0.19% of COVID-19 cases.  
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142. Put differently, K-12 students account, state-wide, for only 1.14% of all positive 

COVID-19 cases, yet have had to face some of the harshest restrictions to date.  

143. By reason of the foregoing, State Respondents should be preliminarily and 

permanently enjoined from enforcing the arbitrary and capricious State Re-Opening Guidance, 

and the same should be modified so as to permit and otherwise compel the School Respondents 

to offer full, five (5) day per week in-person instruction to the Students for the remainder of the 

2020-2021 school year, and going forward into the 2021-2022 school year thereafter.  

144. The Students will be irreparably harmed should their request for injunctive relief 

not be immediately granted; as set forth hereinabove, the school closures have contributed to 

stress, and severe mental health issues, in the Students, with associated potential threats to child 

growth and development, whether physically, mentally, emotionally, and/or socially, and this 

harm being inflicted upon the Students continues, and compounds, every single day that the 

Students are prohibited from returning to full, five (5) day per week in-person instruction. 

145. The balance of the equities in this proceeding also weighs heavily in favor of the 

Students, as the State will suffer no prejudice whatsoever if the State Re-Opening Guidance is 

relaxed so as to permit and otherwise compel the School Respondents to offer full, five (5) day 

per week in-person instruction to the Students, particularly given that the State has offered no 

scientific or otherwise credible evidence upon which to impose the State Re-Opening Guidance, 

nor to link any significant transmission of COVID-19 to the Students’ attendance at school.  

146. The Students, as represented by Petitioner, have no plain, adequate, or otherwise 

complete remedy to protect their constitutional and/or legal rights, and to otherwise redress the 

wrongs and illegal acts complained of, other than immediate and continuing injunctive relief 



{H2919950.2}  34 
HOGANWILLIG 

Attorneys at Law 
2410 NORTH FOREST ROAD |  SUITE 301  |  AMHERST, NEW YORK 14068 

Phone: 716.636.7600  |  Toll Free: 800.636.5255  |  Fax: 716.636.7606  |  www.hoganwillig.com 

147. Accordingly, Petitioners’ request for preliminary and permanent injunctive relief 

should be granted, given the arbitrary and capricious nature of the State Re-Opening Guidance. 

AS AND FOR A THIRD CAUSE OF ACTION 
PURSUANT TO NEW YORK STATE CONSTITUTION ART. XI, § 1 

 
148. Petitioner repeats and re-alleges each and every allegation in the preceding 

paragraphs of this Verified Petition and Complaint, as if fully set forth herein. 

149. Petitioner commenced this special proceeding under CPLR §§ 3001 and 7803.  

150. The State Re-Opening Guidance, as promulgated by Respondents NYSDOH and 

NYSED (of which only the Interim Guidance is enforceable pursuant to Executive Order 

202.60), is in direct violation of Article XI, § 1 of the New York State Constitution, as it 

effectively prevents a return to full, five-day per week in-person instruction.  

151. Article XI, § 1 of the New York State Constitution provides, in relevant part, as 

follows (emphasis added): “The [L]egislature shall provide for the maintenance and support of a 

system of free common schools, wherein all the children of this [S]tate may be educated.” 

152. The Court of Appeals in Levittown Union Free School District v. Nyquist, 57 

N.Y.2d 27, 48 (1982), held that although Article XI, § 1 of the New York State Constitution did 

not mandate equal per-pupil funding across districts throughout the State of New York, it did 

require the State to provide students “the opportunity to obtain a sound basic education.” 

153. Children are entitled, under Article XI, § 1, to “minimally adequate [] facilities 

and classrooms that provide enough light, space, heat, and air to permit children to learn; access 

to minimally adequate instrumentalities of learning such as desks, chairs, pencils[,] and [] current 

textbooks; and minimally adequate teaching of reasonably up-to-date basic curricula such as 

reading, writing, mathematics, science, and social studies, by sufficient personnel adequately 
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trained to teach those subject areas” Campaign for Fiscal Equity, Inc. v. State, 86 N.Y.2d 307, 

317 (1995); see also Hussein v. State, 19 N.Y.3d 899, 902 (2012) (Ciparick, J., concurring). 

154. Fundamentally, a claim under Article XI, § 1 of the New York State Constitution 

requires Petitioner to properly plead and satisfy two elements: (i) the deprivation of a sound, 

basic education, and (ii) causes attributable to the State of New York. New York Civ. Liberties 

Union v. State, 4 N.Y.3d 175, 178 (2005). By reason thereof, a cause of action may be stated 

under Article XI, § 1 of the New York State Constitution when the State of New York has failed 

in its obligation to meet minimum constitutional standards of educational quality. Id.  

155. The State Re-Opening Guidance promulgated by State Respondents, purportedly 

in response to the COVID-19 pandemic, violates the Students’ rights to a sound, basic education 

under Article XI, § 1 of the New York State Constitution because it effectively prevents a return 

to full, five-day per week in-person instruction, to which the Students are otherwise entitled.  

156. Here, the Students have been, and continue to be, forced to obtain an education 

under and pursuant to a limited, hybrid education model through which Students are only present 

in the classroom for a maximum of two (2) days per week during the 2020-2021 school year, 

without access to the typical learning tools, methods, and school environment.  

157. This is not the “sound, basic education” to which the Students are entitled, and 

which is constitutionally guaranteed, under Article XI, § 1 of the New York State Constitution.  

158. The primary mission of schools is to educate children to prepare them to become 

responsible and productive members of society; unfortunately, here, the State Respondents have 

failed to provide a State-wide system which assures minimal acceptable facilities and services. 

159. The Students are being taught in a largely virtual capacity by a reduced and/or 

diminished workforce of teachers, who are not trained to teach in such a virtual capacity.  



{H2919950.2}  36 
HOGANWILLIG 

Attorneys at Law 
2410 NORTH FOREST ROAD |  SUITE 301  |  AMHERST, NEW YORK 14068 

Phone: 716.636.7600  |  Toll Free: 800.636.5255  |  Fax: 716.636.7606  |  www.hoganwillig.com 

160. Moreover, during the days in which the Students are forced to obtain an education 

in this limited virtual capacity, the Students are largely left to their own devices; the Students are 

assigned minimal work to complete throughout the day, and receive no direct teacher-to-student 

instruction; to the contrary, the Students attend virtual “Google Meet” gatherings together with 

their classmates and teachers, wherein they only generally discuss their studies.  

161. The foregoing is being implicitly mandated as a result of the State Re-Opening 

Guidance, which prevents a return to full, five (5) day per week in-person instruction, despite the 

fact that the available medical and scientific data, as of the drafting of this Verified Petition and 

Complaint, unequivocally demonstrates that the State Re-Opening Guidance is neither 

reasonable nor necessary to mitigate the transmission of COVID-19 in schools, and that less 

restrictive standards can and should be imposed with the goal of returning the Students, and 

others throughout the State of New York, to full, five-day per week in-person instruction.  

162. The only demonstrable impact that the State Re-Opening Guidance has had has 

been to inflict irreparable, ongoing harm upon the Students by preventing them from receiving a 

full, (5) day per week in-person education since the onset of the COVID-19 pandemic, as set 

forth and described in the Affidavits of Drs. Santa Maria and Baker, and more importantly, in the 

Affidavits of the Parents of the Students, who have witnessed this harm firsthand. 

163. The actions of State Respondents in prohibiting the return to full, five (5) day per 

week in-person instruction vis-à-vis the implementation of the State Re-Opening Guidance are 

unquestionably in violation of Article XI, § 1 of the New York State Constitution, particularly 

given that the State’s own Contact Tracing Data demonstrates that: elementary school students 

account for only 0.49% of COVID-19 cases; high school students account for only 0.46% of 

COVID-19 cases; and middle school students account for only 0.19% of COVID-19 cases.  
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164. Put differently, K-12 students account, state-wide, for only 1.14% of all positive 

COVID-19 cases, yet have had to face some of the harshest restrictions to date. 

165. By reason of the foregoing, State Respondents should be preliminarily and 

permanently enjoined from enforcing the unconstitutional State Re-Opening Guidance, and the 

same should be modified so as to permit and otherwise compel the School Respondents to offer 

full, five (5) day per week in-person instruction to the Students for the remainder of the 2020-

2021 school year, and going forward into the 2021-2022 school year thereafter. 

166. The Students will be irreparably harmed should their request for injunctive relief 

not be immediately granted; as set forth hereinabove, the school closures have contributed to 

stress, and severe mental health issues, in the Students, with associated potential threats to child 

growth and development, whether physically, mentally, emotionally, and/or socially, and this 

harm being inflicted upon the Students continues, and compounds, every single day that the 

Students are prohibited from returning to full, five (5) day per week in-person instruction. 

167. The balance of the equities in this proceeding also weighs heavily in favor of the 

Students, as the State will suffer no prejudice whatsoever if the State Re-Opening Guidance is 

relaxed so as to permit and otherwise compel the School Respondents to offer full, five (5) day 

per week in-person instruction to the Students, particularly given that the State has offered no 

scientific or otherwise credible evidence upon which to impose the State Re-Opening Guidance, 

nor to link any significant transmission of COVID-19 to the Students’ attendance at school.  

168. The Students, as represented by Petitioner, have no plain, adequate, or otherwise 

complete remedy to protect their constitutional and/or legal rights, and to otherwise redress the 

wrongs and illegal acts complained of, other than immediate and continuing injunctive relief.  
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169. Accordingly, Petitioners’ request for preliminary and permanent injunctive relief 

should be granted, given the unconstitutionality of the State Re-Opening Guidance. 

AS AND FOR A FOURTH CAUSE OF ACTION 
PURSUANT TO NEW YORK STATE CONSTITUTION ART. I, § 11 

 
170. Petitioner repeats and re-alleges each and every allegation in the preceding 

paragraphs of this Verified Petition and Complaint, as if fully set forth herein. 

171. Petitioner commenced this special proceeding under CPLR §§ 3001 and 7803. 

172. The State Re-Opening Guidance, as promulgated by Respondents NYSDOH and 

NYSED (of which only the Interim Guidance is enforceable pursuant to Executive Order 

202.60), is in direct violation of Article I, § 11 of the New York State Constitution, as it 

effectively prevents a return to full, five-day per week in-person instruction, while other schools 

throughout the State of New York, including schools in Erie County such as The Park School, 

Nardin Academy, Canisius High School, Nichols School, St. Joseph’s Collegiate Institute, 

Buffalo Academy of the Sacred Heart and Cardinal O’Hara High School are already offering 

full, five (5) day per week in-person instruction to their students.  

173. Article I, § 11 of the New York State Constitution (the “Equal Protection Clause”) 

provides, in relevant part: “No person shall be denied the equal protection of the laws of this 

state or any subdivision thereof. No person shall, because of race, color, creed or religion, be 

subjected to any discrimination in his or her civil rights by any other person or by any firm, 

corporation, or institution, or by the state or any agency or subdivision of the state.”  

174. The Students have a clear legal right to a sound, basic education under Article XI, 

§ 1 of the New York State Constitution, and State Respondents have promulgated the State Re-

Opening Guidance, which not only violates/inhibits this right, but which does not treat similarly 

situated parties (i.e., students throughout the State of New York) in the same manner.  
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175. The Students have a clear legal right not to be subjected to the unduly restrictive 

and discriminatory decisions and policies being made and issued by State Respondents, which 

amount to government acceptance of one form of schooling over another form of schooling.  

176. In short, the Students have been prevented from obtaining their constitutionally 

protected education via full, five (5) day per week in-person instruction, while other schools 

throughout the State of New York, including schools in Erie County such as The Park School, 

Nardin Academy, Canisius High School, Nichols School, St. Joseph’s Collegiate Institute, 

Buffalo Academy of the Sacred Heart and Cardinal O’Hara High School, are already offering 

full, five (5) day per week in-person instruction to their students.  

177. The only demonstrable impact that the State Re-Opening Guidance has had has 

been to inflict irreparable, ongoing harm upon the Students by preventing them from receiving a 

full, (5) day per week in-person education since the onset of the COVID-19 pandemic, as set 

forth and described in the Affidavits of Drs. Santa Maria and Baker, and more importantly, in the 

Affidavits of the Parents of the Students, who have witnessed this harm firsthand. 

178. The discriminatory actions of State Respondents in prohibiting the Students’ 

return to full, five (5) day per week in-person instruction via the State Re-Opening Guidance are 

unquestionably in violation of Article I, § 11 of the New York State Constitution, particularly 

given that the State’s own Contact Tracing Data demonstrates that: elementary school students 

account for only 0.49% of COVID-19 cases; high school students account for only 0.46% of 

COVID-19 cases; and middle school students account for only 0.19% of COVID-19 cases. 

179. Put differently, K-12 students account, state-wide, for only 1.14% of all positive 

COVID-19 cases, yet have had to face some of the harshest restrictions to date. 
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180. By reason of the foregoing, State Respondents should be preliminarily and 

permanently enjoined from enforcing the unconstitutional State Re-Opening Guidance, and the 

same should be modified so as to permit and otherwise compel the School Respondents to offer 

full, five (5) day per week in-person instruction to the Students for the remainder of the 2020-

2021 school year, and going forward into the 2021-2022 school year thereafter. 

181. The Students will be irreparably harmed should their request for injunctive relief 

not be immediately granted; as set forth hereinabove, the school closures have contributed to 

stress, and severe mental health issues, in the Students, with associated potential threats to child 

growth and development, whether physically, mentally, emotionally, and/or socially, and this 

harm being inflicted upon the Students continues, and compounds, every single day that the 

Students are prohibited from returning to full, five (5) day per week in-person instruction. 

182. The balance of the equities in this proceeding also weighs heavily in favor of the 

Students, as the State will suffer no prejudice whatsoever if the State Re-Opening Guidance is 

relaxed so as to permit and otherwise compel the School Respondents to offer full, five (5) day 

per week in-person instruction to the Students, particularly given that the State has offered no 

scientific or otherwise credible evidence upon which to impose the State Re-Opening Guidance, 

nor to link any significant transmission of COVID-19 to the Students’ attendance at school. 

183. The Students, as represented by Petitioner, have no plain, adequate, or otherwise 

complete remedy to protect their constitutional and/or legal rights, and to otherwise redress the 

wrongs and illegal acts complained of, other than immediate and continuing injunctive relief. 

184. Accordingly, Petitioners’ request for preliminary and permanent injunctive relief 

should be granted, given the unconstitutionality of the State Re-Opening Guidance. 
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AS AND FOR A FIFTH CAUSE OF ACTION 
PURSUANT TO FORMER NEW YORK STATE EXECUTIVE LAW § 29-a 
 
185. Petitioner repeats and re-alleges each and every allegation in the preceding 

paragraphs of this Verified Petition and Complaint, as if fully set forth herein. 

186. Petitioner commenced this special proceeding under CPLR §§ 3001 and 7803. 

187. The State Re-Opening Guidance, as promulgated by Respondents NYSDOH and 

NYSED (of which only the Interim Guidance is enforceable pursuant to Executive Order 

202.60), is in direct violation of the limits placed on directives (and by extension, the guidance 

issued thereunder at Respondent Cuomo’s behest and direction by Respondents NYSDOH and 

NYSED) under the language of former Executive Law § 29-a, as the State Re-Opening Guidance 

is certainly neither “reasonably necessary” nor the “minimum deviation [] consistent with the 

goals of the disaster action deemed necessary.” See former Executive Law § 29-a(2)(b), (d).  

188. The former Executive Law § 29-a, which was in effect at the time the State Re-

Opening Guidance was promulgated, provided, in relevant part, as follows (emphasis added):  

Suspensions pursuant to [N.Y. Executive Law § 29-a(1)] shall be subject to the 
following standards and limits, which shall apply to any directive []: 
 
a. no suspension or directive shall be made for a period in excess of thirty [(30)] 
days, provided, however, that upon reconsideration of all of the relevant facts and 
circumstances, [Respondent Cuomo] may extend the suspension for additional 
periods not to exceed thirty [(30)] days each [(emphasis added)];  
 
b. no suspension or directive shall be made [by Respondent Cuomo] which is not 
in the interest of the health or welfare of the public and which is not reasonably 
necessary to aid the disaster effort [(emphasis added)]; [and] 
 
*** 
 
d. any such suspension order or directive shall provide for the minimum deviation 
from the requirements of the statute, local law, ordinance, order, rule or regulation 
suspended consistent with the goals of the disaster action deemed necessary[.] 
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189. The State Re-Opening Guidance is not “reasonably necessary” nor the “minimum 

deviation [] consistent with the goals of the disaster action [] necessary,” as it was promulgated 

and issued without any findings, studies, or scientific and/or medical evidence whatsoever to 

otherwise justify the effective prevention of full, five (5) day per week in-person instruction.  

190. Moreover, the available medical and scientific data, as of the drafting of this 

Verified Petition and Complaint, demonstrates that the State Re-Opening Guidance is neither 

reasonable nor necessary to mitigate the transmission of COVID-19 in schools, and that less 

restrictive standards can and should be imposed with the goal of returning the Students, and 

others throughout the State of New York, to full, five-day per week in-person instruction.  

191. The Students have a clear legal right to a sound, basic education under Article XI, 

§ 1 of the New York Constitution, and State Respondents have violated this right by issuing the 

arbitrary, capricious, unreasonable, illegal, and unconstitutional State Re-Opening Guidance, 

which, at the time of its promulgation and issuance, was neither “reasonably necessary” nor the 

“minimum deviation [] consistent with the goals of the disaster action [] necessary.”  

192. The only demonstrable impact that the State Re-Opening Guidance has had has 

been to inflict irreparable, ongoing harm upon the Students by preventing them from receiving a 

full, (5) day per week in-person education since the onset of the COVID-19 pandemic, as set 

forth and described in the Affidavits of Drs. Santa Maria and Baker, and more importantly, in the 

Affidavits of the Parents of the Students, who have witnessed this harm firsthand. 

193. The actions of State Respondents in prohibiting the return to full, five (5) day per 

week in-person instruction vis-à-vis the implementation of the State Re-Opening Guidance are 

unquestionably in violation of the language of former Executive Law § 29-a, particularly given 

that State Respondents’ own Contact Tracing Data demonstrates that: elementary school students 
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account for only 0.49% of COVID-19 cases; high school students account for only 0.46% of 

COVID-19 cases; and middle school students account for only 0.19% of COVID-19 cases. 

194. Put differently, K-12 students account, state-wide, for only 1.14% of all positive 

COVID-19 cases, yet have had to face some of the harshest restrictions to date. 

195. By reason of the foregoing, State Respondents should be preliminarily and 

permanently enjoined from enforcing the arbitrary, capricious, and unlawful State Re-Opening 

Guidance, and the same should be modified so as to permit and compel the School Respondents 

to offer full, five (5) day per week in-person instruction to the Students for the remainder of the 

2020-2021 school year, and going forward into the 2021-2022 school year thereafter. 

196. The Students will be irreparably harmed should their request for injunctive relief 

not be immediately granted; as set forth hereinabove, the school closures have contributed to 

stress, and severe mental health issues, in the Students, with associated potential threats to child 

growth and development, whether physically, mentally, emotionally, and/or socially, and this 

harm being inflicted upon the Students continues, and compounds, every single day that the 

Students are prohibited from returning to full, five (5) day per week in-person instruction. 

197. The balance of the equities in this proceeding also weighs heavily in favor of the 

Students, as the State will suffer no prejudice whatsoever if the State Re-Opening Guidance is 

relaxed so as to permit and otherwise compel the School Respondents to offer full, five (5) day 

per week in-person instruction to the Students, particularly given that the State has offered no 

scientific or otherwise credible evidence upon which to impose the State Re-Opening Guidance, 

nor to link any significant transmission of COVID-19 to the Students’ attendance at school. 
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198. The Students, as represented by Petitioner, have no plain, adequate, or otherwise 

complete remedy to protect their constitutional and/or legal rights, and to otherwise redress the 

wrongs and illegal acts complained of, other than immediate and continuing injunctive relief. 

199. Accordingly, Petitioners’ request for preliminary and permanent injunctive relief 

should be granted, given the arbitrary and unlawful nature of the State Re-Opening Guidance. 

AS AND FOR A SIXTH CAUSE OF ACTION 
PURSUANT TO FORMER NEW YORK STATE EXECUTIVE LAW § 29-a 
 
200. Petitioner repeats and re-alleges each and every allegation in the preceding 

paragraphs of this Verified Petition and Complaint, as if fully set forth herein. 

201. Petitioner commenced this special proceeding under CPLR §§ 3001 and 7803. 

202. The State Re-Opening Guidance (and more specifically, the Interim Guidance) is 

just that – administrative guidance – issued by State Respondents under Respondent Cuomo’s 

directive set forth Executive Order 202.60, which was initially issued on September 4, 2021.  

203. Respondent Cuomo has heretofore purported to extend Executive Order 202.60, 

and by extension, the State Re-Opening Guidance, for a time period beyond thirty (30) days. 

204. By purporting to extent Executive Order 202.60, and by extension, the State Re-

Opening Guidance, for a time period beyond thirty (30) days, Respondent Cuomo exceeded the 

limits imposed upon his ability to issue directives under former Executive Law § 29-a(2)(a).  

205. Upon information and belief, the State Respondents have not promulgated and/or 

issued any new directive which would otherwise prevent or prohibit the Students from returning 

to school at Respondent GICSD for full, five (5) day per week in-person instruction within the 

thirty (30) days immediately preceding this Verified Petition and Complaint.  
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206. Respondent Cuomo, prior to the recent amendment of Executive Law § 29-a, was 

prohibited from extending directives, and by extension, the State Re-Opening Guidance, for a 

time period beyond thirty (30) days by the plain language of Executive Law § 29-a(2)(a).  

207. By reason of the foregoing, and under the plain language of Executive Law § 29-

a(2)(a), the directive set forth in Executive Order 202.60, and by extension, the State Re-Opening 

Guidance, expired and otherwise became non-renewable/-non-enforceable as of October 4, 2020 

– thirty (30) days after Executive Order 202.60 was issued by Respondent Cuomo.  

208. Moreover, given that the directive in Executive Order 202.60, and by extension, 

the State Re-Opening Guidance, had expired and become non-renewable/non-enforceable as of 

October 4, 2020, the same was not subject to the extensions mandated and effectuated by Senate 

Bill S05357, and by reason thereof, are no longer valid, binding, and/or enforceable.  

209. The Students have a clear legal right to a sound, basic education under Article XI, 

§ 1 of the New York Constitution, and State Respondents have violated this right by issuing the 

arbitrary, capricious, unreasonable, illegal, and unconstitutional State Re-Opening Guidance.  

210. The only demonstrable impact that the State Re-Opening Guidance has had has 

been to inflict irreparable, ongoing harm upon the Students by preventing them from receiving a 

full, (5) day per week in-person education since the onset of the COVID-19 pandemic, as set 

forth and described in the Affidavits of Drs. Santa Maria and Baker, and more importantly, in the 

Affidavits of the Parents of the Students, who have witnessed this harm firsthand.  

211. The actions of State Respondents in purporting to extend the directives set forth in 

Executive Order 202.60, and by extension, the State Re-Opening Guidance, are unquestionably 

in violation of the language of former Executive Law § 29-a, given that Respondent Cuomo, 
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prior to the amendment of Executive Law § 29-a, was prohibited from extending directives, and 

by extension, the State Re-Opening Guidance, for a time period beyond thirty (30) days.  

212. By reason of the foregoing, State Respondents should be preliminarily and 

permanently enjoined from enforcing the arbitrary, capricious, unlawful, and now-expired State 

Re-Opening Guidance, and the same should be modified so as to permit and compel the School 

Respondents to offer full, five (5) day per week in-person instruction to the Students for the 

remainder of the 2020-2021 school year, and going forward into the 2021-2022 school year.  

213. The Students will be irreparably harmed should their request for injunctive relief 

not be immediately granted; as set forth hereinabove, the school closures have contributed to 

stress, and severe mental health issues, in the Students, with associated potential threats to child 

growth and development, whether physically, mentally, emotionally, and/or socially, and this 

harm being inflicted upon the Students continues, and compounds, every single day that the 

Students are prohibited from returning to full, five (5) day per week in-person instruction. 

214. The balance of the equities in this proceeding also weighs heavily in favor of the 

Students, as the State will suffer no prejudice whatsoever if the State Re-Opening Guidance is 

relaxed so as to permit and otherwise compel the School Respondents to offer full, five (5) day 

per week in-person instruction to the Students, particularly given that the State has offered no 

scientific or otherwise credible evidence upon which to impose the State Re-Opening Guidance, 

nor to link any significant transmission of COVID-19 to the Students’ attendance at school. 

215. The Students, as represented by Petitioner, have no plain, adequate, or otherwise 

complete remedy to protect their constitutional and/or legal rights, and to otherwise redress the 

wrongs and illegal acts complained of, other than immediate and continuing injunctive relief. 
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216. Accordingly, Petitioners’ request for preliminary and permanent injunctive relief 

should be granted, given the arbitrary and unlawful nature of the State Re-Opening Guidance. 

AS AND FOR A SEVENTH CAUSE OF ACTION 
PURSUANT TO SENATE BILL S05357 

 
217. Petitioner repeats and re-alleges each and every allegation in the preceding 

paragraphs of this Verified Petition and Complaint, as if fully set forth herein. 

218. Petitioner commenced this special proceeding under CPLR §§ 3001 and 7803. 

219. The State Re-Opening Guidance, issued by Respondents NYSDOH and NYSED 

(of which only the Interim Guidance is enforceable pursuant to Executive Order 202.60), is in 

direct violation of the limits placed on the extension or modification of directives (and by 

extension, the guidance issued thereunder at Respondent Cuomo’s direction by Respondents 

NYSDOH and NYSED) under Senate Bill S05357, as the State Re-Opening Guidance is not a 

“public health directive related to managing the COVID-19 pandemic,” as defined therein.  

220. Specifically, the extension of the directive in Executive Order 202.60, which had 

directed Respondent NYSDOH to issue the Interim Guidance, has not been certified by Dr. 

Howard Zucker, M.D., Commissioner of Respondent NYSDOH, as addressing the spread and/or 

reduction of COVID-19 transmission throughout the State of New York, with an accompanying 

explanation from Dr. Zucker describing the necessity of the State Re-Opening Guidance. 

221. In fact, it would be impossible for State Respondents to issue such a certification 

and/or to make such a showing, as the available medical and scientific data, as of the drafting of 

this Verified Petition and Complaint, demonstrates that the State Re-Opening Guidance is neither 

reasonable nor necessary to mitigate the transmission of COVID-19 in schools, and that less 

restrictive standards can and should be imposed with the goal of returning the Students, and 

others throughout the State of New York, to full, five-day per week in-person instruction. 
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222. Senate Bill S05357 extended the State Re-Opening Guidance (to the extent it had 

not already expired) for an additional thirty (30) days from the date that Senate Bill S05357 was 

signed into law, or until April 6, 2021, and prohibited Respondent Cuomo from further extending 

the State Re-Opening Guidance without the aforementioned certification from Dr. Zucker. 

223. However, given that the State Respondents will be unable to issue the necessary 

certification and to otherwise make the necessary showing, Respondent Cuomo will be unable to 

further extend the State Re-Opening Guidance (again, to the extent it had not already expired), 

and the same will expire and otherwise become non-renewable/non-enforceable as of April 6, 

2021 – thirty (30) days after S.B. S05357 was signed into law by Respondent Cuomo.  

224. The Students have a clear legal right to a sound, basic education under Article XI, 

§ 1 of the New York Constitution, and State Respondents have violated this right by issuing the 

arbitrary, capricious, and unconstitutional State Re-Opening Guidance, which is without sound 

basis in either reason, logic, law, or fact, given that State Respondents have offered no scientific 

or otherwise credible evidence upon which to impose the State Re-Opening Guidance, or to 

otherwise link any significant transmission of COVID-19 to the Students’ attendance at school, 

and which State Respondents will be unable to certify as properly and appropriately addressing 

the spread and/or reduction of COVID-19 transmission throughout the State of New York.  

225. The only demonstrable impact that the State Re-Opening Guidance has had has 

been to inflict irreparable, ongoing harm upon the Students by preventing them from receiving a 

full, (5) day per week in-person education since the onset of the COVID-19 pandemic, as set 

forth and described in the Affidavits of Drs. Santa Maria and Baker, and more importantly, in the 

Affidavits of the Parents of the Students, who have witnessed this harm firsthand. 
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226. The actions of State Respondents in prohibiting the return to full, five (5) day per 

week in-person instruction vis-à-vis the implementation of the State Re-Opening Guidance are 

unquestionably in violation of the language of Senate Bill S05357, particularly given that State 

Respondents’ own Contact Tracing Data demonstrates that: elementary school students account 

for only 0.49% of COVID-19 cases; high school students account for only 0.46% of COVID-19 

cases; and middle school students account for only 0.19% of COVID-19 cases. 

227. Put differently, K-12 students account, state-wide, for only 1.14% of all positive 

COVID-19 cases, yet have had to face some of the harshest restrictions to date. 

228.  By reason of the foregoing, to the extent the State Re-Opening Guidance is not 

otherwise deemed arbitrary, capricious, unlawful, and/or unconstitutional, and to the extent that 

State Respondents are not otherwise enjoined from enforcing same, this Court should declare 

that the State Re-Opening Guidance will expire and become non-enforceable on April 6, 2021, 

and thereafter preliminarily and permanently enjoin State Respondents from enforcing same.  

229. The Court should then direct that the State Re-Opening Guidance be modified by 

State Respondents immediately so as to permit and compel the School Respondents to offer full, 

five (5) day per week in-person instruction to the Students for the remainder of the 2020-2021 

school year, and going forward into the 2021-2022 school year thereafter.  

230. The Students, as represented by Petitioner, have no plain, adequate, or otherwise 

complete remedy to protect their constitutional and/or legal rights, and to otherwise redress the 

wrongs and illegal acts complained of, other than immediate and continuing injunctive relief.  

231. Accordingly, Petitioners’ request for preliminary and permanent injunctive relief 

should be granted, given the arbitrary and unlawful nature of the State Re-Opening Guidance. 
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AS AND FOR AN EIGHTH CAUSE OF ACTION 
PURSUANT TO CPLR ARTICLE 78 

 
232. Petitioner repeats and re-alleges each and every allegation in the preceding 

paragraphs of this Verified Petition and Complaint, as if fully set forth herein. 

233. Petitioner commenced this special proceeding under CPLR §§ 3001 and 7803. 

234. Pursuant to Executive Order 202.60 and the State Re-Opening Guidance, School 

Respondents have, since the onset of the COVID-19 pandemic, forced the Students to obtain an 

alternative education under a limited, hybrid education model, under which Students are present 

in the classroom for only two (2) days per week for the 2020-2021 school year.  

235. However, for the reasons set forth hereinabove, the State Re-Opening Guidance, 

which effectively prevents and prohibits a return to full, five-day per week in-person instruction 

for the Students, is unquestionably arbitrary and capricious under Article 78 of the CPLR.  

236. By extension of the foregoing, however, School Respondents’ continued decision 

to force the Students to obtain an alternative education under a limited, hybrid education model, 

under which Students are present in the classroom for only two (2) days per week for the 2020-

2021 school year, is also arbitrary and capricious under Article 78 of the CPLR. 

237. The available medical and scientific data, as of the drafting of this Petition and 

Complaint and the commencement of this proceeding, unequivocally demonstrates that schools 

throughout the State of New York can operate safely, and mitigate the transmission of COVID-

19, all while offering full, five (5) day per week in-person instruction to their students.  

238. School Respondents have heretofore offered no scientific or otherwise credible 

evidence upon which to implement the limited, hybrid education model, or to otherwise link any 

significant transmission of COVID-19 to the Students’ attendance at Respondent GICSD. 
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239. The only demonstrable impact that School Respondents’ decision to implement 

the limited, hybrid education model has had has been to inflict irreparable, ongoing harm upon 

the Students by preventing them from receiving a full, (5) day per week in-person education, as 

set forth and described in the Affidavits of Drs. Santa Maria and Baker, and more importantly, in 

the Affidavits of the Parents of the Students, who have witnessed this harm firsthand. 

240. By reason of the foregoing, and to the extent that State Respondents are enjoined 

from enforcing the State Re-Opening Guidance as written, School Respondents should also be 

enjoined from implementing a solely hybrid education model, and compelled to provide full, five 

(5) day per week in-person instruction to those Students who wish to attend school in person. 

241. The Students will be irreparably harmed should their request for injunctive relief 

not be immediately granted; as set forth hereinabove, the school closures have contributed to 

stress, and severe mental health issues, in the Students, with associated potential threats to child 

growth and development, whether physically, mentally, emotionally, and/or socially, and this 

harm being inflicted upon the Students continues, and compounds, every single day that the 

Students are prohibited from returning to full, five (5) day per week in-person instruction. 

242. The balance of the equities in this proceeding also weighs heavily in favor of the 

Students, as School Respondents will suffer no prejudice whatsoever if permitted and otherwise 

compelled to offer full, five (5) day per week in-person instruction to the Students.  

243. The Students, as represented by Petitioner, have no plain, adequate, or otherwise 

complete remedy to protect their constitutional and/or legal rights, and to otherwise redress the 

wrongs and illegal acts complained of, other than immediate and continuing injunctive relief. 
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244. Accordingly, Petitioners’ request for preliminary and permanent injunctive relief 

should be granted, given the arbitrary and capricious nature of School Respondents’ decision to 

force the Students to obtain an alternative education under a limited, hybrid education model. 

WHEREFORE, Petitioner respectfully requests judgment from this Court as follows: 

A. On their First Cause of Action: (i) declaring the six (6) foot social distancing rule 

as set forth in the State Re-Opening Guidance arbitrary and capricious under Article 78 of the 

CPLR; (ii) preliminarily and permanently enjoining State Respondents from enforcing the six (6) 

foot social distancing rule as set forth in the State Re-Opening Guidance; (iii) directing State 

Respondents to modify the State Re-Opening Guidance so as to require only three (3) of social 

distancing between the Students in classrooms; and (iv) compelling the School Respondents to 

immediately offer full, five (5) day per week in-person instruction to the Students for the 

remainder of the 2020-2021 school year, and permanently thereafter; and  

B. On their Second Cause of Action: (i) declaring the State Re-Opening Guidance 

arbitrary and capricious under Article 78 of the CPLR; (ii) preliminarily during the pendency of 

this proceeding, and permanently thereafter, enjoining State Respondents from enforcing the 

State Re-Opening Guidance, as written; (iii) directing State Respondents to modify the State Re-

Opening Guidance so as to permit and otherwise compel the School Respondents to offer full, 

five (5) day per week in-person instruction to the Students for the remainder of the 2020-2021 

school year, and permanently thereafter; and (iv) compelling the School Respondents to 

immediately offer full, five (5) day per week in-person instruction to the Students for the 

remainder of the 2020-2021 school year, and permanently thereafter; and 

C. On their Third Cause of Action: (i) declaring the State Re-Opening Guidance 

unconstitutional under Article XI, § 1 of the New York State Constitution; (ii) preliminarily 
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during the pendency of this proceeding, and permanently thereafter, enjoining State Respondents 

from enforcing the State Re-Opening Guidance, as written; (iii) directing State Respondents to 

modify the State Re-Opening Guidance so as to permit and otherwise compel the School 

Respondents to offer full, five (5) day per week in-person instruction to the Students for the 

remainder of the 2020-2021 school year, and permanently thereafter; and (iv) compelling the 

School Respondents to immediately offer full, five (5) day per week in-person instruction to the 

Students for the remainder of the 2020-2021 school year, and permanently thereafter; and 

D. On their Fourth Cause of Action: (i) declaring the State Re-Opening Guidance 

unconstitutional under Article I, § 11 of the New York State Constitution; (ii) preliminarily 

during the pendency of this proceeding, and permanently thereafter, enjoining State Respondents 

from enforcing the State Re-Opening Guidance, as written; (iii) directing State Respondents to 

modify the State Re-Opening Guidance so as to permit and otherwise compel the School 

Respondents to offer full, five (5) day per week in-person instruction to the Students for the 

remainder of the 2020-2021 school year, and permanently thereafter; and (iv) compelling the 

School Respondents to immediately offer full, five (5) day per week in-person instruction to the 

Students for the remainder of the 2020-2021 school year, and permanently thereafter; and 

E. On their Fifth Cause of Action: (i) declaring the State Re-Opening Guidance 

invalid under former Executive Law § 29-a(2); (ii) preliminarily during the pendency of this 

proceeding, and permanently thereafter, enjoining State Respondents from enforcing the State 

Re-Opening Guidance, as written; (iii) directing State Respondents to modify the State Re-

Opening Guidance so as to permit and otherwise compel the School Respondents to offer full, 

five (5) day per week in-person instruction to the Students for the remainder of the 2020-2021 

school year, and permanently thereafter; and (iv) compelling the School Respondents to 
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immediately offer full, five (5) day per week in-person instruction to the Students for the 

remainder of the 2020-2021 school year, and permanently thereafter; and 

F. On their Sixth Cause of Action: (i) declaring the extension of Executive Order 

202.60, and by extension, the State Re-Opening Guidance, invalid because it violates the thirty 

(30) day time limit imposed by the former Executive Law § 29-a(2); (ii) preliminarily during the 

pendency of this proceeding, and permanently thereafter, enjoining State Respondents from 

enforcing the State Re-Opening Guidance, as written; and (iii) compelling the School 

Respondents to immediately offer full, five (5) day per week in-person instruction to the 

Students for the remainder of the 2020-2021 school year, and permanently thereafter; and 

G. On their Seventh Cause of Action: (i) to the extent State Re-Opening Guidance is 

not otherwise deemed arbitrary, capricious, unlawful, and/or unconstitutional, and to the extent 

that State Respondents are not otherwise enjoined from enforcing same, declaring the potential 

expansion of the State Re-Opening Guidance invalid under Senate Bill S05357; (ii) to the extent 

the State Re-Opening Guidance is not otherwise deemed arbitrary, capricious, unlawful, and/or 

unconstitutional, and to the extent State Respondents are not otherwise enjoined from enforcing 

same, declaring that the State Re-Opening Guidance will expire and become non-enforceable on 

April 6, 2021; (iii) permanently enjoining State Respondents from and after April 6, 2021 from 

enforcing the State Re-Opening Guidance; and (iv) compelling the School Respondents to offer 

full, five (5) day per week in-person instruction to the Students from and after April6, 2021 for 

the remainder of the 2020-2021 school year, and permanently thereafter; and 

H. On their Eighth Cause of Action: (i) declaring School Respondents’ continued 

decision to force the Students to obtain an alternative education under a limited, hybrid education 

model arbitrary and capricious under Article 78 of the CPLR; and (ii) preliminarily during the 
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pendency of this proceeding, and permanently thereafter, compelling the School Respondents to 

immediately offer full, five (5) day per week in-person instruction to the Students for the 

remainder of the 2020-2021 school year, and permanently thereafter; and 

I. Awarding Petitioner its costs and disbursements in this special proceeding; and  

J. Awarding such other and further relief as this Court may deem just, proper, and 

equitable in this special proceeding.  

DATED: March 22, 2021 
  Amherst, New York 
 
       Respectfully Submitted,  
 
 
 
       ______________________________ 
       COREY J. HOGAN, ESQ. 
       HOGANWILLIG, PLLC 
       Attorneys for Petitioner 
       2410 North Forest Road, Suite 301 
       Amherst, New York 14068 
       Telephone No.: (716) 636-7600 
       Email: chogan@hoganwillig.com 
 


