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 Welcome & Opening Remarks – Vanessa Miller, Partner, Foley & Lardner LLP

 Property Tax Issues And Opportunities Given Current “Return to Office” Environment – Jason Conti, Partner, Foley & 

Lardner LLP

 Supply Chain Emergencies – Vanessa Miller, Partner, Foley & Lardner LLP

 Employment Dos and Don’ts When Implementing Workforce Reductions –

Felicia O’Connor, Senior Counsel, Foley & Lardner LLP
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Steve Hilfinger, Partner, Foley & Lardner LLP

 State of the Law - Regarding Top 10 Commercial Decisions Since Beginning of 2020 –

Nick Ellis, Partner, Foley & Lardner LLP

 The New Frontier of Investigations & Compliance Issues – Michelle Freeman, Senior Counsel, Foley & Lardner LLP

 Fireside Chat: “A View from the Inside” – Jennifer Neumann, Assistant General Counsel American Axle & Manufacturing 

and Vanessa Miller, Partner, Foley & Lardner LLP
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Which Taxes Are We Talking About?

 Real and personal property taxes in Michigan

 These taxes relate to the land and buildings, and the machinery and 
equipment you use in your daily business operations, including computers, 
manufacturing equipment, and office furniture

 Michigan property taxes are billed twice annually

– In the summer around July – Typically the largest due to essential 
services like police, fire, street repair, and state education funding

– In the winter around December

– You typically pay in advance for services yet to be rendered
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Which Taxes Are We Talking About?

 On your property tax bills, you will see 3 values:

1. Taxable value

2. State equalized value (SEV)

3. Assessed value

 In Michigan, property taxes are based on taxable value, not necessarily SEV 
or assessed value. 

 Taxable value is the only number important to figuring out your current tax bill. 
This number may be outdated and may not reflect the property’s current value. 
The annual cap keeps tax bills from skyrocketing in an appreciating real estate 
market. 
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Which Taxes Are We Talking About?

 Based on Michigan State Law ("Proposal A"), taxable value can only increase by 5% per 
year, or by the rate of inflation, whichever is lower, as long as you own the property. 

– Your property’s assessed value might increase by 10 percent if prices in your county 
are going up by this amount each year, but the taxable value will only ever rise at the 
rate of inflation (up to 5 percent). 

 For this reason, your property’s taxable value is often much lower than assessed value.

 In the year following a property sale, the taxable value of the property is "uncapped“ 
meaning all previous caps are removed, and the taxable value is reset to the property’s 
assessed value. When you buy a property, your next property tax bill likely is higher than 
the previous owner.
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Why This Matters To Your Clients

 On average, property taxes represent about 24% of the operating expenses 
associated with real property.

 The reductions you earn today carry into future years. Under Michigan’s 
Proposal A, the taxable value for real property cannot increase in subsequent 
years by more than 5% or the Consumer Price index, whichever is less, plus 
additions and losses, until the property is transferred.
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COVID-19 Impact On Tax Appeals

1. Hearings at the Michigan Tax Tribunal. Held on Zoom/Teams.

2. Reduction In Office Space Utilization. Businesses are reducing their office space 
footprints as workers continue to work remotely. Reducing the need for useable space will 
impact vacancy and rental rates and could drive down the market value of commercial 
properties as investment vehicles.

3. Retail Properties: Brick & Mortar vs On-line Shopping. By 2040, it is estimated 95% of 
purchases will be facilitated by ecommerce. COVID-19 accelerated the use of ecommerce 
and retailers are contracting their brick & mortar spaces to cut costs.

4. Rising Interest Rates. In general, property prices decrease and cap rates increase when 
interest rates rise. It is more expensive for businesses to borrow money, slowing growth and 
reducing investments in commercial real estate.
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COVID-19 Impact On Tax Appeals

5. Inflation at 5%. Due to record inflation, all other things being equal, property owners should 
expect a 5% increase in their tax bills in 2023.

– This 5% increase will represent one of, if not the, largest year over year increase in taxes 
assessed in over 30 years in the State of Michigan.

– A number of Michigan cities have some of the highest effective property tax rates in the United 
States. For example, the City of Detroit has the highest in Michigan, and is often in the top ten 
nationally, for effective property rates on commercial properties. The City of Detroit has to 
provide many tax incentives to businesses as a way to bolster economic growth.

6. Cannabis Inflation Sales. There are a number of above-market sales of industrial and commercial 
buildings sold during the cannabis “boom.” Special zoning and licensing requirements limit where 
cannabis businesses, both retail and manufacturing/growing, can operate. Assessors are 
incorrectly relying on these inflated sales in connection with valuing other types of property. 
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Don’t Wait – Review Your Assessments Now

Every year your real property is assessed by the local municipality as of the tax date of December 31. 
Those assessments are often wrong for a number of reasons, including:

1. The Over-valuation of Property. Assessors do not re-appraise property on an individual basis 
each year. Instead, they use mass appraisal techniques, relying on numerical factors which may or 
may not apply to your property. 

– Often assessments do not fully take into account problems and negative changes with the 
property, such as environmental issues, obsolescence, unique market changes, and damages.

– Inaccurately reflect the market for your property type. Not all industrial buildings are the same.

2. Errors in the Assessment. Assessors have the wrong information about your property, including 
using the wrong square footage or date of construction.
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Look At Other Property Exemptions

 Certain types of personal property are no longer taxable in Michigan. Starting in 2016 there was a 
phase out on personal property tax for certain manufacturing and industrial personal property, both 
new property and previously acquired property. 

 There are a number of exemptions available for certain improvements made to real property and 
equipment purchased. For example, an exemption is available if you have less than $180,000 in 
industrial or commercial property in a single taxing jurisdiction. You must file for the exemption 
in a timely manner.

 There are a number of property tax exemptions property owners can take advantage of, including: 
air pollution control exemption; brownfield exemption; commercial facilities exemption; commercial 
rehabilitation act; industrial facilities exemption; and new personal property exemption. 

 Before you start a new project, you should be looking into available exemptions

13
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Background of Supply Chain Issues
and Delays

Supply Shortages are like 
traffic jams – not intrinsic to the 
system but the result of 
compounding small disruptions 
along the chain.
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Outlook: It is Getting Better But

 More disruptions are inevitable
– COVID-19 was the perfect “stress test”
– Globalization of supply chains
– Electrification & connectedness of 

everything 
– Contrasted against Just-In-time (JIT), 

lean manufacturing, sole sourcing 
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Overview of Key Legal Theories 
and Injunctions

Three Key Legal Theories
These excuse performance under a contract; not in breach

1. Force majeure
 First line of defense for unexpected supply issues - delivery prevented or delayed, raw materials 

unavailable, etc.
 Performance is excused during the pendency of the force majeure event

2. Commercial impracticability
 Backstop if force majeure provision is nonexistent or inapplicable
 This is the proper “door” for the price increase requests (demands) that we are seeing
 Shows performance has been rendered commercially impracticable by the occurrence of a contingency the 

non-occurrence of which was a basic assumption on which the contract was made (UCC 2-615)
3. Frustration of purpose
 Excuses non-performance when an unforeseen event impedes the purpose for entering into a contract 

Nonoccurrence of the event was a basis for the contract
 Common example: object of the contract is destroyed 
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Overview of Key Legal Theories 
and Injunctions

Pricing Disputes
 Pressures are boiling over in the supply chain
 Unprecedented pricing disputes even under fixed price “requirements 

contracts”
 Everyone gets in line…
 How can these escalate?

– Stop-Ship Threats
– Breach of Contract Notices 
– Payment Under Protest with Reservation of Rights
– Breach of Contract Claims or Setoffs 
– Emergency Temporary Restraining Orders/Preliminary Injunctions

18



Foley & Lardner LLP

Overview of Key Legal Theories 
and Injunctions

 Four elements necessary to obtain injunctive relief:
1. Likelihood of success on the merits
2. Irreparable harm
3. Balance of the harms
4. Public policy/interest 
 Majority of commercial/supply chain disputes turn on the first and 

second elements
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Managing Financially Troubled Suppliers, 
Vendors and Customers

 Who are they?
 Business partners that:

– Are financially and/or managerially unsound; and
– Without assistance, may not meet contractual obligations
 Early identification is key
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Managing Financially Troubled Suppliers, 
Vendors and Customers

 Warning signs
– Missed, late, frequent expedites, or short shipments 

(or payments)
– Low quality shipments
– Unprofitable operations (delay of new program launches)
– Failure to pay sub-tiers/stretched payables
– Requests to change payment terms
– Sudden or frequent changes in management or key personnel
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Managing Financially Troubled Suppliers, 
Vendors and Customers

 Assemble cross-functional team, including purchasing/sales, operations, treasury 
and legal
– Consider exit strategy 
 Suppliers – Availability of alternative sources of supply
 Customer – Desirability of continued relationship 

 Meet with the supplier/customer and supplier’s lender(s)
 Involve end customers
 Determine course of action

– Is supplier viable?
– Cost benefit analysis of resourcing vs. staying the course
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Managing Financially Troubled Suppliers, 
Vendors and Customers

 If forced to stay:
– Document any accommodations and the expectation in 

return for those accommodations
 Supplier’s commitment to continue production
 Lender’s commitment to continue lending 
 Establish milestones to gauge performance
 Acknowledge ownership of any tooling or company 

property in supplier’s possession
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Lessons Learned in the Supply Chain

Focus on Contracting to Mitigate Risk
 Consider allocating certain risks and fluctuations 

through the contract (whether an amendment or at time 
of renegotiation)
– Indexing or price shifting provisions for raw material 

increases
– Volume targets
– Provisions addressing expedited freight costs
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Lessons Learned in the Supply Chain

Rewrite Force Majeure Provisions (Plural)

25

• List specific events as narrowly as possible 

• Exclude labor strikes 

• Build-in prompt notice requirement and 
expected duration 

• Shorten time to resume performance

• Need an “out” (escape hatch provision): right 
to terminate after certain time period 

 Negotiate as broad of a list as possible 
 Catch-all: “. . . or any other circumstance 

beyond the control of the parties” 
(very broad) 

 Suspend performance until the 
force majeure event is over
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Lessons Learned in the Supply Chain

Strategic Changes to the Supply Chain
 Consider fundamental changes to JIT, lean manufacturing model 

with sole-sourced supplier

Try to Avoid Some of the Problems with JIT
 Not possible across all components, raw materials and operations

 But there are some parts and raw materials that can be:

– Dual-sourced (and from different locations)

– Warehoused or stockpiled in some quantity

– Request safety stock to be held by suppliers

– At least have a prequalified alternate source ready
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Lessons Learned in the Supply Chain

Strategic Changes to the Supply Chain
 Consider fundamental changes to the length/distance of the supply chain

Reshoring/Nearshoring/Regionalization
 Easier said than done

 Long-term strategy (though finally beginning in Mexico) 

 Many companies are taking steps to:

– Source certain supplies and operations “closer”

– In-house certain parts and functions

– Acquire production facilities or enter into JVs

 Ex. microchips and batteries 
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Workforce Reductions

 High level issues to consider:
– Early planning
– Frequent communication
– Development of criteria
– Disparate impact analysis
– The WARN Act
– Severance packages 
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Plan and Prepare

 Proper implementation of RIFs takes time, try to plan in advance 
as much as possible
 Communicate with business leaders and encourage advance 

planning on their end
 Designate roles in human resources and/or legal 
 Regularly encourage thorough and candid performance 

evaluations and constructive feedback/discipline where 
appropriate – In general
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Pre-RIF Dos and Don’ts

 Do:
– Meet early on with business leaders responsible for determining 

the scope of reductions and making selections
 Discussing the company’s process early on helps to set 

expectations and highlight potential red flags at a time when they 
can be addressed most effectively

– Work with business to figure out how to make needed reductions
 Eliminating entire functions vs. cutting headcount across 

department

November 16, 202231
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Pre-RIF Dos and Don’ts

 Do:
– Voice concerns regarding selections that raise legal risks
 The Company has a process in place for vetting high-risk selections, 

but HR is the on-the-ground resource that has to alert the company 
regarding those issues

– Enforce deadlines
 The business will likely take all the time given to them (and more)
 Holding the business to deadlines (with frequent reminders) is essential 

to keep the RIF on schedule

November 16, 202232
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Develop Objective Criteria for 
Layoff Decisions

 Clear and objective criteria leads to well supported decision making
– Criteria can vary based on department, plant, etc. – just needs to be consistent and clear

 Factors may include:
– Does CBA exist, and cover layoffs
– Skillset / experience
– Seniority
– Criticality of positions/departments
– Performance evaluation scores
– Disciplinary action

 Carefully review any “single incumbent” position eliminations 

November 16, 202233
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Disparate Impact Analysis

 Neutral criteria that has a disproportionate impact on protected group 
(no discriminatory intent required)

 Ensure demographic info is complete and correct
 Identify who will conduct the statistical analysis

– Human resources / legal
– Specific criteria and rules of analysis (typically need large layoff)

 If disparate impact – need to re-assess the selections (so needs to be 
done early)
 Even if no disparate impact, can highlight potential selection concerns 

for disparate treatment claim(s)

November 16, 202234
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The WARN Act 

 60 days’ notice (damages based 
on lack of notice)

 Plant closing / mass layoff

 Rolling layoffs

 State mini-WARN acts

 High Risk of Class Actions
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Severance Packages

 Offer/Not Offer Severance
 Consider/Review

– Employment agreements
– Company severance policies
– Past practices
– Offers of transfer or demotion (impact on severance)

November 16, 202236
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Severance Agreements

Plan ahead! Agreements can be drafted prior
General Release
OWBPA disclosure
Restrictive Covenants? 
Payback if rehired?
Reemployment training/assistance

November 16, 202237
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Pre-RIF Dos and Don’ts

 Don’t:
– Don’t be afraid to explain your concerns to the business
 If you think a decision raises red flags, explain why
 Understanding the legal risks helps the business to make more 

informed decisions
– Don’t allow decision makers to bypass the process
 All decisions must be vetted (and confirmed)
 The company will support you if there is any conflict with the business 

regarding the process of the RIF

November 16, 202238
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Cadillac Rubber & Plastic, Inc. v. Tubular 
Metal Systems, LLC, 331 Mich. App. 416, 952 
N.W.2d 576 (2020)

 Key Issue: Must requirements contracts be exclusive?

 Holding: No. “Requirements contracts need not be exclusive.”

– Buyers need only act in “good faith” in determining requirements.

– A contract may only require the buyer to purchase between .01% and 100% of its 
requirements.

 Significance: Allows buyers greater flexibility when entering into a requirements contract 
and while exposing seller’s to greater risk.

– Sellers should expressly confirm exclusivity in a signed writing.

– Expressly confirm a specific quantity or a defined range that is acceptable to both buyer 
and seller.
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Reid v. General Motors, 491 F.Supp.3d 268 
(E.D. Mich. 2020)

 Key Issue: Does a buyer satisfy its obligation to give reasonable notice of breach if it 
makes the seller aware of the relevant facts, but does not claim a breach?

 Holding: No. Notice-of-breach requires more than notice of the facts constituting the 
breach. Buyer must notify seller that the buyer believes the seller is in breach.

– The court was motivated by the underlying policy of the notice requirement—that the 
seller and the buyer attempt to settle complaints before filing lawsuits.

 Significance: When providing notice regarding issues, sellers must take care to expressly 
state that the buyer considers such issues to be a breach of the contract.
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Gavrilides Management Co. v. Michigan 
Insurance Co., __ N.W.2d __, 2020 WL 
301555 (Mich. App. Feb. 2022 

 Key Issue: Were business interruption losses that are caused by the COVID-19 virus covered by 
insurance policies protecting against direct physical loss?

 Holding: No. Contagions do not constitute direct physical loss.

– Direct physical loss has to be something with material existence that alters the physical integrity 
of property.

 Significance: Although COVID-19 is declining, requirement for alteration of the physical integrity 
of the property potentially will have implications for how such policies are applied in the event of 
future damage/interruption to business.

44



Foley & Lardner LLP

Danaher Corporation v. Gardner Denver, 
Inc., 2020 WL 2557744 (E.D. Wisc., May 20, 
2020)

 Key Issue: Under what criteria can a company’s processes qualify for protection 
as a trade secret?

 Holding: In order to qualify for protection as a trade secret (in addition to meeting 
other requirements), a process must be “sufficiently unique, complex, or 
customized.”

 Significance: When asserting trade secret rights in a process, companies must 
carefully consider whether the process is “sufficiently unique, complex, or 
customized” and focus on those aspects of the process that embody this criteria.

 Note: Decided under the Wisconsin Uniform Trade Secrets Act, which is 
substantially analogous to the uniform statute as enacted in Michigan.
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Mothering Justice v. Nessel, Court of Claims 
Case No. 21-000095-MM (July 19, 2022)

 Background: In 2018 there were ballot initiatives for minimum wage and paid sick leave. 
The legislature used an “adopt and amend” process whereby it amended the initiatives to 
(among other things) reduce the amount of paid sick leave from 72 hours to 40 hours, raise 
the size of the companies affected from 10 employees to 50, and delayed the full $12 
minimum wage until 2030.

 Key Issue: Was the “adopt and amend” process unconstitutional such that the original 
version of the ballot initiatives must apply?

 Holding: Yes. But, the Court of Claims issued a stay of its decision until February 19, 2023.

 Significance: The case currently is pending on appeal (COA No. 362271). If nothing 
changes between now and February 19, 2023, the stay will end and the original ballot 
initiative language will become law.
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Bonus Three-Pack of Cases on 
Supplemental Jurisdiction
 Key Issue: Whether the United States District Court should exercise supplemental jurisdiction over 

state law claims

 Holding: 

– Anderson v. Detroit Transp. Corp, 435 F.Supp.3d 783 (E.D. Mich. 2020) – Court declined to 
exercise supplemental jurisdiction because Michigan law claims presented a heavily contested 
issue on which Michigan courts have not ruled.

– Carhartt, Inc v. Costa Del Mar, Inc., 2022 WL 3701961 (E.D. Mich., Aug. 26, 2022) – Court 
declined to exercise supplemental jurisdiction because “adjudication of the legal issues raised 
by the MCPA claim would require a novel and complex interpretation of Michigan law.”

– Brimmeier v. Demaria Bldg. Co., 586 F. Supp. 3d 678 (E.D. Mich. 2022) – Court declined to 
exercise supplemental jurisdiction over the breach of contract claim because of novel issues 
regarding contractual interpretation under state law

 Significance: Courts in the Eastern District of Michigan are more hesitant to exercise jurisdiction 
where state law is not clear
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Note on Commercial Impracticability and 
Force Majeure

 Force Majeure

– Contractual doctrine that relieves non-performing party from liability for 
breach if due to an unforeseen event beyond the parties’ control.

 Commercial Impracticability Under UCC 2-615

– Statutory doctrine that relieves seller from breach if non-delivery/delay if 
performance has been made impracticable by “the occurrence of a 
contingency the non-occurrence of which was a basic assumption on which 
the contract was made...”
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Woodbridge Corp. Inc. v. Peterson American 
Corp. Oakland County Circuit Court Case 
No. 2022-193979 (May 11, 2022)

 Key Issue: For purposes of determining whether to issue an injunction requiring 
seller to continue shipments, does a buyer face risk of irreparable harm when it 
has the option to pay a disputed price increase under protest?

 Holding: No. Buyer had an adequate legal remedy available whereby it could 
pay under protest and then seek to recover damages at trial.

 Significance: Buyers seeking an injunction must consider carefully what other 
options, including payment under protest, may be available that could preclude 
an injunction.
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HBPO North America, Inc. v. U.S. Farathane, 
LLC, Oakland County Circuit Court Case No. 
21-190331-CB (October 6, 2021)

 Key Issue: For purposes of determining whether to issue an injunction requiring 
seller to continue shipments, does a buyer face risk of irreparable harm if a seller 
refuses to allow payment of a disputed price increase to be made under protest?

 Holding: Yes. If a seller requires the buyer to give up its legal claims as a 
condition to continuing shipments, buyer does not have a remedy to seek money 
damages and faces irreparable harm.

 Significance: A seller that refuses to allow shipment under protest creates a 
situation in which buyer faces irreparable harm and may be subject to an 
injunction. By implication, a buyer that retracts a previous reservation of rights 
may be deemed to have waived those rights.
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BAE Industries, Inc. v. Agrati Medina, LLC, 
2022 WL 4355139 (E.D. Mich., Sep. 20, 2022)

 Key Issue: Did increases in the cost of steel due to lockdowns and war in Ukraine 
excuse performance due to commercial impracticability under Section 2-615 of the 
UCC? 

 Holding: At least for purposes of showing likelihood of success on the merits at 
preliminary injunction stage – No. Increased cost of performance was not 
sufficient grounds to show commercial impracticability. 

– Court noted in particular that the force majeure clause in the applicable 
contract specifically excluded claims of force majeure due to changes in cost, 
which assigned risk of such cost increases to the seller. 

 Significance: Sellers seeking price increases must be mindful of the limits of the 
doctrines of commercial impracticability and force majeure.
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JVIS-USA, LLC, v. NXP Semiconductors 
USA, Inc. Eastern District of Michigan Case 
No. 20-10801 [Dkt. No. 24] (April 16, 2021)

 Key Issue: Did claim that seller was unable to obtain semiconductors due to 
COVID-19 and winter storms in Texas excuse performance due to commercial 
impracticability under Section 2-615 of the UCC?

 Holding: At least for purposes of showing likelihood of success on the merits at 
preliminary injunction stage - yes. Claim of actual inability to obtain semiconductors 
(not just increased cost) was sufficient to support claim for commercial 
impracticability.

 Significance: Where a seller can show actual inability or delay in obtaining 
necessary inputs due to unforeseen event, commercial impracticability may be 
shown.
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Antitrust Enforcement on the Rise

 Aggressive antitrust enforcement by the Department of Justice (DOJ), 
Antitrust Division and the Federal Trade Commission (FTC) and 
momentum to do more

 Progressive heads of DOJ Antitrust Division and FTC

 Antitrust violations are also being actively investigated by State 
Attorneys General

 Executive Order on Competition in the American Economy
 Memoranda of Understanding (MOU)
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The Sherman Antitrust Act

“Every contract, combination in the form of trust or otherwise, or 
conspiracy, in restraint of trade or commerce . . . is declared to 
be illegal.” 15 U.S.C. § 1.

– “The supreme evil of antitrust” is collusion

 Antitrust law treats hardcore, collusive conduct and “naked” 
restraints of trade as “per se,” or automatically unlawful.

 Per se violations include agreements with competitors to: fix 
prices, rig bids, allocate products / services / territories, fix 
wages and refrain from hiring employees. 
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The Vernacular 

 “Naked” agreements are standalone agreements among competitors not tied to 
another legitimate agreement

 “Ancillary” agreements are those that either a small part of a larger agreement, 
or a secondary agreement made as part of a larger, legitimate business 
agreement

 “Vertical” agreements occur between two entities that are not on the same 
functional level such as a franchisor and its franchisee(s), supplier and distributor, 
company and employee 

 “Horizontal” agreements are those between two competitors that compete for the 
same employees (even if in different industries) 
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Additional Tools for Antitrust Enforcement

 Section 2 of Sherman Act
– Prohibits monopolies, attempts to monopolize, and conspiracies to monopolize 

 Section 7 of the Clayton Act 
– Prohibits mergers or acquisitions where “the effect of such acquisition may be 

substantially to lessen competition, or to tend to create a monopoly” 
 Section 8 of the Clayton Act

– Prohibits a person from serving on the board of two or more competing corporations
 Section 5 of the FTC Act

– Prohibits “unfair” methods of competition
 State law analogues 
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Focus on Labor Market Collusion

 Rival employers are not permitted to agree to refrain from competing with one 
another for talent

– “No-poaching” agreements where two companies agree not to hire one 
another’s employees, solely to avoid competing for talent, are per se illegal

– “No-Hire” agreements occur when two companies agree not to hire each 
other’s employees 

– Similarly, “wage-fixing” agreements where two companies agree on 
salaries/wages/benefits for employees are a form of price-fixing and are per se 
illegal

 Unsuccessful conspiracies can still be considered per se violations

 Responding to COVID is not a defense for these activities
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The Sherman Act Penalties

 The Sherman Act is enforced criminally and civilly.
 Criminal prosecution is typically reserved for naked, hardcore 

violations.
– Individual offenders can face up to 10 years in jail.

– Companies can face criminal fines up to the greater of 
$100,000,000, double the gain from the illegal conduct, or 
double the loss to victims.

 The Sherman Act is also enforced civilly, through treble-
damage lawsuits by anyone harmed by the violation.
– Injunctions and other equitable relief can be granted.
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You Be the Judge: New Job Posting

 The Facts:
– Your Choice Bank 
– HR manager is working on a new job posting for CSR

– Duties / Responsibilities
– Comp. / Benefits

• HR Manager contacts colleagues at other banks
• HR Manager reviews similar job postings 
• HR Manager pulls BLS data / Bank Indus. surveys

 Does this present antitrust risk?
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You Be the Judge: Tough Labor Market

 The Facts:
– Two CHROs grabbing coffee 
– Wholly different industries / businesses
– Area unemployment rate is 1.7%
 Impossible to find labor these days
 Even unskilled labor – which both 

businesses need
 Agree not to “go after” each other’s 

employees
 Does this present antitrust risk?
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Scrutiny of Labor Markets is Not New –
DOJ / FTC Guidance

 October 20, 2016: DOJ and FTC released formal antitrust 
guidance for HR professionals.

 The guidance warned that naked agreements between 
companies to fix wages, to fix benefits, not to hire, or not to solicit 
each other’s employees are per se illegal under the Sherman Act 
and subject to criminal prosecution.

 As promised, DOJ began prosecuting criminal cases alleging 
wage fixing and no poach conspiracies, including charges against 
owners and mid-level managers. DOJ losses at first trials, but 
remains undeterred. 

 Recently, DOJ announced first corporate guilty plea 
involving healthcare staffing company.
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Antitrust Enforcement in Labor Markets

 The DOJ, FTC, Department of Labor and the National Labor 
Relations Board formalized efforts to share information 
about potential unlawful activities.

 While not legally binding Memoranda of Understanding 
create additional risks for companies who engage with these 
agencies:
– Possibility of additional investigations
– Expedited information and document sharing
– New mechanism for agencies to educate each other about 

labor and antitrust issues
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DOJ/FTC Signal More Antitrust Enforcement 
is Coming
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 Recently, DOJ announced that it will investigate and criminally 
prosecute Sherman Act, Section 2 violations where the facts and 
law warrant it
– Last week, DOJ announced first criminal plea for attempted 

monopolization
 Proactive review of interlocking directorates

– Seven directors resigned from corporate board positions from 
five companies after the DOJ expressed concerns that their 
roles violated Section 8 of the Clayton Act
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Key Takeaways
 Antitrust enforcement in labor markets continues to be a priority with 

renewed emphasis in the Biden Administration.
 Ask whether your compliance policy is up to date and whether it includes 

labor-related antitrust issues.
 Consider whether additional training is needed for compliance officers, HR 

personnel, and others involved in hiring to recognize improper agreements 
and information exchanges among competitors.

 Review your agreements – these types of non-solicit provisions are very 
common. If you have them, evaluate the necessity and scope of the 
restriction.

 Monitor this area of law for developments as DOJ has signaled an evolving 
view from earlier positions, and suggested broader scrutiny of any 
restrictions that impede worker mobility.
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About Foley

Foley & Lardner LLP is a preeminent law firm that stands at the nexus of the 
energy, health care and life sciences, innovative technology, and manufacturing 
sectors. We look beyond the law to focus on the constantly evolving demands 
facing our clients and act as trusted business advisors to deliver creative, 
practical, and effective solutions. Our 1,100 lawyers across 25 offices worldwide 
partner on the full range of engagements from corporate counsel to IP work and 
litigation support, providing our clients with a one-team solution to all their needs. 
For nearly two centuries, Foley has maintained its commitment to the highest 
level of innovative legal services and to the stewardship of our people, firm, 
clients, and the communities we serve.
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