
 

U.S. Supreme Court Trends Related to 

Emergency Requests 
 

Since April 2020 the U.S. Supreme Court has handled numerous emergency 

requests related to COVID-19. Requests involving stay-at-home orders and 

judge-made changes to elections laws are of most interest to states and local 

governments. The trends in both categories of cases is clear but the reasons are 

murky. Oftentimes none of the Justices announce, much less explain, their vote. 

  

In these emergency requests the challenger isn’t asking the Supreme Court to 

decide the case on the merits. Instead, it is either asking the Supreme Court to 

stay (or freeze) a lower court decision until a higher court can review the decision 

or to grant an injunction overturning the decision below.  

  

Obtaining a stay (or getting the Court to lift a stay) is difficult; obtaining an 

injunction is even harder. The Supreme Court only grants stays where it is likely 

to later hear the case on the merits and overturn the lower court’s decision and 

the party asking for it will likely experience irreparable harm without a stay. The 

Court only grants injunctions when the legal rights at issue are “indisputably 

clear.” It is more difficult to get an injunction than a stay because an injunction 

“grants judicial intervention that has been withheld by lower courts” rather than 

merely stops a lower court decision from taking effect.  

  

To date the Supreme Court has received emergency requests in four cases 

involving stay-at-home orders. In all four cases the lower courts upheld the stay-

at-home orders. In the California, Nevada, and Illinois cases the challengers 
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claimed religious speech was treated differently than other speech in violation of 

the First Amendment. The stay-at-home order in the Pennsylvania case was 

challenged on a variety of grounds. The California and Nevada cases generated 

a number of brief opinions from the Justices mostly over whether gathering in a 

house of worship during the pandemic is comparable to gathering in other 

settings which the states regulated differently.  

  

In all four of the stay-at-home order cases the Supreme Court refused to grant an 

injunction overturning the lower court decision. While some of the cases 

appeared to raise valid First Amendment claims, First Amendment rights are 

rarely “indisputably clear.” Also, in the California case the Chief Justice 

questioned whether an “unelected federal judiciary” should question the 

restrictions chosen by “politically accountable [state and local government] 

officials” in “dynamic and fact-intensive” pandemic.  

  

The Supreme Court has received emergency requests in six cases where lower 

courts have altered rules related to elections. Cases from Oregon and Idaho 

involve reducing requirements for citizen-initiated ballot measures. A case from 

Texas allowed all voters regardless of age to vote by mail despite Texas law 

requiring voters under age 65 to have particular excuses. A district court allowed 

absentee ballots in Wisconsin to be counted if received later than the date in 

statute. Finally, a district court in Alabama ordered that certain absentee ballot 

requirements need not be complied with and a Rhode Island district court issued 

a consent decree allowing the same.    

  

In all of the cases the Supreme Court stayed the lower court decisions except the 

Rhode Island case. In that case, the Court issued a statement noting no Rhode 

Island state officials objected to the consent decree. All of the elections case 

https://linkprotect.cudasvc.com/url?a=https%3a%2f%2fwww.ncsl.org%2fblog%2f2020%2f05%2f07%2f-supreme-court-allows-pennsylvania-covid-19-closure-executive-order-to-stand.aspx&c=E,1,WHTYLsMWoZqt1xweb5uAQc-_9F8s07-t66P5PS29zZ-Y22iIu4QmDJ1g9p2hxOcNJ0cX50HzlLXogL7i7h46x5YBDnORqbCde2dTs3EoFB5nze0Troa-ajA_Aeg5&typo=1
https://linkprotect.cudasvc.com/url?a=https%3a%2f%2fwww.ncsl.org%2fblog%2f2020%2f08%2f17%2fscotus-wont-let-lower-court-rewrite-oregon-ballot-initiative-rules.aspx&c=E,1,ii_PDd54QO2Kh7xhy-DbtJjjcbEWjAic45FbtGLi-qetSi0fBdMYggWiqFdet-fCc7VRs18_WbOc0thfYydxwwgwXEAiWJRfJPdjAyzO-o2xEoL9&typo=1
https://linkprotect.cudasvc.com/url?a=https%3a%2f%2fwww.ncsl.org%2fblog%2f2020%2f08%2f04%2fscotus-disallows-court-ordered-changes-to-idahos-citizens-initiative-process.aspx&c=E,1,ArZT4E4IBPHdxvMRJolE9dxgGS5A02LA5dCQFWrqkiw48VIbCMhy-6vEw_8dO8oRKJXrSNLyqDXCfFIQkXFydbSLU8RM7UX_9nN4penqVhLQeeRduz-i&typo=1
https://linkprotect.cudasvc.com/url?a=https%3a%2f%2fwww.ncsl.org%2fblog%2f2020%2f04%2f07%2fwisconsin-primary-election-leads-to-scotus-ruling.aspx&c=E,1,yoDQP0M52isoR42fUB8mfFMll__HL8VexfSiDFYJrcQxEjiuxvTg1AT5EKadj7bvcJumm7_E60LWOznb6MDyhCAqjgG3JJpuIC0utiSi3CAAKMcObNbS&typo=1
https://linkprotect.cudasvc.com/url?a=https%3a%2f%2fwww.ncsl.org%2fblog%2f2020%2f07%2f06%2fsupreme-court-stays-lower-court-order-relaxing-alabama-voting-requirements.aspx&c=E,1,NAXDJq9bI85AJpHtrH8t_YDM8sTlmn4zjglMQtyINqdv-myFubmAPFfIgR_0i2DGFa8kFVk9SnaL-pop2bc9u8qPybu4RL0wgt08OPHAUBhqTxY,&typo=1
https://linkprotect.cudasvc.com/url?a=https%3a%2f%2fwww.ncsl.org%2fblog%2f2020%2f08%2f17%2fsupreme-court-oks-consent-decree-changing-rhode-island-mail-ballot-requirements.aspx&c=E,1,hcH_vcK1q2atjcl3eW-wq9MjYeABhdD-1FaNoi6GJSD9GpiYWkuVM0PG5LYrMxuESNo1dYSC_mYZbu6wIF34rn4RosCE4ThPY4Xgh0zSwv4preo,&typo=1
https://linkprotect.cudasvc.com/url?a=https%3a%2f%2fwww.supremecourt.gov%2forders%2fcourtorders%2f081320zr_8mjp.pdf&c=E,1,evOcIi9-lQWUR1xpZSIegA7HR0o9lOGw-hM7_WJhrKUM0SBzLgfmZmImraCdAh9iTCU5qTbSIWar2NkBgNu0ZBm1Gj-4Wdhw9AaHetBPy_aTHsciGaGEVW3YDg7J&typo=1


 

except the Alabama and Oregon case (which is very similar to and decided after 

the Idaho case) drew some commentary from at least one Justice. Challengers in 

these cases have typically argued that no constitutional right is implicated by the 

statute the court has rewritten and/or that, as the Court stated in the Wisconsin 

case, “federal courts should not ordinarily alter election rules on the eve of an 

election.” 
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