
 

No. 19-1025 

In the United States Court of Appeals  

for the Tenth Circuit 

 

 

ROGER HILL, 

 

    Plaintiff-Appellant, 

v. 

 

MARK EVERETT WARSEWA, 

LINDA JOSEPH, AND 

THE STATE OF COLORADO,  

 

                             Defendants-Appellees. 

 

On Appeal from a Final Judgment in the 

U.S. District Court for the District of Colorado, 

The Honorable, Kathleen M. Tafoya, Magistrate Judge Presiding 

Case No. 1:18-cv-01710-KMT 

 

 

APPELLANT’S OPENING BRIEF 

 

ORAL ARGUMENT REQUESTED 

             

       Alexander N. Hood 

       Mark Squillace 

       1410 High St., Suite 300 

       Denver, CO 80218 

       (802) 578-5682 

       AlexanderHoodLaw@Gmail.com 

                   

Appellate Case: 19-1025     Document: 010110156488     Date Filed: 04/18/2019     Page: 1     



 

i 
 

TABLE OF CONTENTS 
Page 

STATEMENT OF RELATED APPEALS AND CASES .............................................. V 

GLOSSARY ....................................................................................................................... V 

INTRODUCTION ............................................................................................................. 1 

JURISDICTIONAL STATEMENT: THE DISTRICT COURT AND THIS 

COURT MAY LACK SUBJECT MATTER JURISDICTION ............................ 4 

STATEMENT OF THE ISSUES ....................................................................................... 8 

STATEMENT OF THE FACTS ....................................................................................... 8 

1. Relevant Facts .................................................................................. 8 

2. Procedural History ........................................................................ 10 

STATEMENT OF THE LAW ........................................................................................ 12 

A. NAVIGABILITY FOR TITLE .................................................................. 12 

B. ARTICLE III STANDING VS. PRUDENTIAL STANDING .............. 21 

STANDARD OF REVIEW ............................................................................................. 23 

SUMMARY OF THE ARGUMENT ............................................................................. 23 

ARGUMENT ................................................................................................................... 26 

A. THE DISTRICT COURT ERRED IN DISMISSING THE 

COMPLAINT FOR LACK OF THIRD-PARTY STANDING ............. 26 

B. THE DISTRICT COURT ERRED IN DISMISSING THE 

COMPLAINT FOR ASSERTING A GENERALIZED 

GRIEVANCE ............................................................................................. 31 

C. THE DISTRICT COURT ERRED BY NOT REMANDING TO 

STATE COURT BECAUSE IT LACKED SUBJECT MATTER 

JURISDICTION ......................................................................................... 36 

1. Plaintiff Asserting a Generalized Grievance Should 

Have Resulted in Remand ........................................................... 37 

Appellate Case: 19-1025     Document: 010110156488     Date Filed: 04/18/2019     Page: 2     



 

ii 
 

2. Plaintiff Failing to Allege Third-Party Standing Should 

Have Resulted in Remand or the Doctrine is no Longer 

Viable ............................................................................................... 38 

3. The District Court Should Not Have Skipped 

Considering Subject Matter Jurisdiction to Dismiss on a 

Non-Jurisdictional Issue ............................................................... 40 

D. NO ALTERNATIVE GROUNDS JUSTIFY DISMISSAL .................... 43 

E. IF THE COURT NEEDS TO REACH THE ISSUE OF THE 

NATURE OF THE STATE’S TITLE IN NAVIGABLE RIVERS, 

IT SHOULD CERTIFY THAT QUESTION TO THE 

COLORADO SUPREME COURT .......................................................... 45 

CONCLUSION ................................................................................................................ 46 

CERTIFICATE OF COMPLIANCE WITH WORD VOLUME LIMITATION ....... 47 

CERTIFICATE OF DIGITAL SUBMISSION ............................................................... 47 

CERTIFICATE OF SERVICE ......................................................................................... 48 

 

TABLE OF AUTHORITIES 

Cases 
Allstate Ins. Co. v. Brown, 920 F.2d 664 (10th Cir. 1990) ............................................. 45 

Ariz. Ctr. for Law in the Pub. Interest v. Hassell, 837 P.2d 158 (Ariz. App. 1991) ..... 18 

Bath v. Nat'l Assoc. of Intercollegiate Athletics, 843 F.2d 1315 (10th Cir. 1988) ......... 43 

Caminiti v. Boyle, 732 P.2d 989 (Wash. 1987) ............................................................... 19 

Caterpillar Inc. v. Williams, 482 U.S. 386 (1987)) .......................................................... 30 

City of Longmont v. Colo. Oil & Gas Ass’n, 369 P.3d 573 (Colo. 2016) ....................... 28 

City of Oakland v. Lynch, 798 F.3d 1159 (9th Cir. 2015) ............................................... 23 

Collier v. SP Plus Corp., 889 F.3d 894 (7th Cir. 2018) ............................................. 21, 38 

Consumer Crusade v. Affordable Health Care Sol., 121 P. 3d 350 (Colo. App. 2005) .. 44 

Crawford Co. v. Hathaway, 93 N.W. 781 (Neb. 1903) ................................................... 18 

Appellate Case: 19-1025     Document: 010110156488     Date Filed: 04/18/2019     Page: 3     

Nan.Edwards
Highlight

Nan.Edwards
Highlight

Nan.Edwards
Highlight



 

iii 
 

DaimlerChrysler Corp. v. Cuno, 547 U.S. 332 (2006)) .................................................... 32 

Douglaston Manor, Inc. v. Bahrakis, 89 N.Y.2d 472 (1997) ........................................... 18 

Duty Free Ams., Inc. v. Estee Lauder Cos., 797 F.3d 1248 (11th Cir. 2015) ................. 23 

Evans v. Bd. of Cty. Comm’rs, 482 P.2d 968 (1971). ...................................................... 44 

Excel Willowbrook, L.L.C. v. JP Morgan Chase Bank, Nat'l Ass'n, 758 F.3d 592 (5th 
Cir. 2014) ...................................................................................................................... 22 

F.D.I.C. v. Meyer, 510 U.S. 471 (1994) ........................................................................... 22 

Fent v. Okla. Water Res. Bd., 235 F.3d 553 (10th Cir. 2000) ....................................... 4, 5 

Firstenberg v. City of Santa Fe, 696 F.3d 1018 (10th Cir. 2012) .................................... 30 

Gadlin v. Sybron Int'l Corp., 222 F.3d 797 (10th Cir. 2000). ........................................ 41 

Glass v. Goeckel, 703 N.W.2d 58 (Mich. 2005) .............................................................. 19 

Illinois Central Railroad v. Illinois, 146 U.S. 387 (1892) .................................... 15, 18, 28 

In re EuroGas, Inc., No. 17-4197, 2019 U.S. App. LEXIS 197 (10th Cir. Jan. 4, 2019).
 ....................................................................................................................................... 23 

In re German Ditch & Reservoir Co., 139 P. 2 (1913) ..................................................... 17 

Info. Handling Servs., Inc. v. Defense Automated Printing Servs., 338 F.3d 1024 
(D.C.Cir.2003) ........................................................................................................ 13, 28 

Initiative and Referendum Institute v. Walker, 450 F. 3d 1082 (10th Cir. 2006) .... 13, 28 

Kan. Health Care Ass'n v. Kan. Dep't of Soc. & Rehab. Servs., 958 F.2d 1018 (10th Cir. 
1992) .............................................................................................................................. 23 

Keith v. Kinney, 961 P.2d 516 (Colo. Ct. App. 1997) .............................................. 31, 45 

Kidd v. Taos Ski Valley, Inc., 88 F.3d 848 (10th Cir. 1996) ............................................ 23 

Kokins v. Teleflex, Inc., 621 F.3d 1290 (10th Cir. 2010) ................................................. 23 

Kootenai Environmental Alliance, Inc. v. Panhandle Yacht Club, Inc., 671 P.2d 1085 
(Idaho 1983) ................................................................................................................. 17 

Kramer v. City of Lake Oswego, 395 P.3d 592 (Or. 2017) .............................................. 18 

Lance v. Coffman, 549 U.S. 437 (2007) ............................................................................ 32 

Lapides v. Bd. of Regents, 535 U.S. 613 (2002) .................................................................. 6 

Lexmark Int'l, Inc. v. Static Control Components, Inc., 572 U.S. 118 (2014) .......... 22, 39 

Oregon by Div. of State Lands v. Riverfront Prot. Assoc., 672 F.2d 792 (9th Cir. 1982)

Appellate Case: 19-1025     Document: 010110156488     Date Filed: 04/18/2019     Page: 4     

Nan.Edwards
Highlight

Nan.Edwards
Highlight

Nan.Edwards
Highlight

Nan.Edwards
Highlight

Nan.Edwards
Highlight

Nan.Edwards
Highlight



 

iv 
 

 ....................................................................................................................................... 18 

People v. Emmert, 597 P.2d 1025 (Colo. 1979) ................................................... 17, 20, 35 

Pollard’s Lessee v. Hagan, 44 U.S. (3 How.) 212 (1845). ............................................... 14 

PPl Montana, LLC v. Montana, 565 U.S. 576 (2012) ......................................... 14, 15, 17 

Provo City v. Jacobsen, 176 P.2d 130 (Utah 1947) ......................................................... 18 

Ray Charles Found. v. Robinson, 795 F.3d 1109 (9th Cir. 2015) ................................... 23 

RMA Ventures Cali. V. SunAmerica Life Ins. Co., 576 F.3d 1070 (10th Cir. 2009). .... 22 

Ruhrgas Ag v. Marathon Oil Co., 526 U.S. 574 (1999) ............................................ 41, 43 

Shively v. Bowlby, 152 U.S. 1 (1894) ................................................................... 14, 18, 19 

Spokeo, Inc. v. Robins, 136 S. Ct. 1540 (2016). ................................................................ 32 

State Farm Mut. Auto. Ins. Co. v. Narvaez, 149 F.3d 1269 (10th Cir. 1998) .................. 7 

Stockman v. Leddy, 129 P. 220 (Colo. 1912) ................................................................... 17 

Susan B. Anthony List v. Driehaus, 134 S. Ct. 2334 (2014) .......................................... 34 

Tafflin v. Levitt, 493 U.S. 455 (1990). .............................................................................. 44 

The Wilderness Soc. v. Kane Cnty, Utah., 632 F.3d 1162 (10th Cir. 2011) ............. 22, 29 

Utah Stream Access Coalition v. Orange Street Development,416 P.3d 553 (Utah 2017)
 ....................................................................................................................................... 31 

VR Acquisitions LLC v. Wasatch Cty., 853 F.3d 1142 (10th Cir. 2017) ........................ 21 

Winters v. Myers, 140 P. 1033 (Kan. 1914) .................................................................... 18 

Wis. Dep't of Corr. v. Schacht, 524 U.S. 381 (1998) ..................................................... 5, 7 

Statutes 
28 U.S.C. § 1291 ................................................................................................................. 4 

28 U.S.C.§ 1447(c) ....................................................................................................passim 

Colo. Rev. Stat. § 18-1-705 .............................................................................................. 36 

Other Authorities 
Black’s Law Dictionary (9th ed. 2009). .......................................................................... 5 

Restat 2d of Torts, § 821C (2nd 1979). .......................................................................... 33 

Woolhander & Nelson, Does History Defeat Standing Doctrine?, 102 MICH. L. REV. 

Appellate Case: 19-1025     Document: 010110156488     Date Filed: 04/18/2019     Page: 5     

Nan.Edwards
Highlight

Nan.Edwards
Highlight

Nan.Edwards
Highlight

Nan.Edwards
Highlight

Nan.Edwards
Highlight

Nan.Edwards
Highlight

Nan.Edwards
Highlight

Nan.Edwards
Highlight

Nan.Edwards
Highlight

Nan.Edwards
Highlight

Nan.Edwards
Highlight



 

v 
 

689 (2004) ...................................................................................................................... 33 

Rules 
Colo. R. Civ. P. 105 ................................................................................................... 30, 45 

Colo. App. R. 21.1(a) ....................................................................................................... 45 

Fed. R. Civ. P. 12(b)(1) .................................................................................................... 40 

Fed. R. Civ. P. 12(b)(6). ............................................................................................. 37, 40 

Fed. R. Civ. P. 19(a) ........................................................................................................... 6 

Fed. R. Civ. P. 8(a) ........................................................................................................... 30 

Constitutional Provisions 
Colo. Const. art. VI, § 9 .................................................................................................. 44 

STATEMENT OF RELATED APPEALS AND CASES 

There are no prior or related appeals.  

GLOSSARY 

App.  Appellants’ Appendix 

Appellate Case: 19-1025     Document: 010110156488     Date Filed: 04/18/2019     Page: 6     



 

1 
 

INTRODUCTION 

Plaintiff Roger Hill is a 77-year-old fly fisherman who wants to return to his 

favorite fishing hole on the Arkansas River, just upstream from the river’s 

confluence with Texas Creek in Fremont County, Colorado. But the Private 

Defendants, Warsewa and Joseph, have repeatedly chased him off with force and 

threats of force. They have thrown rocks the size of baseballs at Mr. Hill, 

threatened to sue Mr. Hill for trespass, and shot at Mr. Hill’s friend. See App. at 

26-44 (Complaint ¶¶ 13-48), 44 (Ex. 3 to Complaint, note from Defendant Warsewa 

to Plaintiff stating, “YOU CAN AND WILL BE CHARGED WITH 

TRESPASSING!”). 

Mr. Hill is now rightfully afraid to return to his favorite fishing hole. 

Instead, he filed this lawsuit and asked the District Court to declare his legal rights 

with respect to the disputed section of river. The District Court refused. Instead, it 

dismissed on standing grounds and avoided resolving the dispute on the merits 

altogether. It found that Mr. Hill had raised a claim that could only be made by 

the State and further that he had raised only a “generalized” grievance. But after 

facing violence and threats of arrest, Mr. Hill’s claims are deeply personal, and 

they are far from generalized.  
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As Mr. Hill has alleged, and repeatedly argued, he is seeking redress for an 

injury directed at him. His claim is based on the well-trodden legal principle of 

navigability for title, which conveyed the bed of navigable rivers to the State of 

Colorado at statehood and which made the State’s title in those riverbeds subject 

to a public easement for fishing, commerce, and navigation.  

To be sure, the Colorado Supreme Court has never considered the issue of 

the nature of the State’s title in navigable rivers.  But every one of the many courts 

that have considered the issue, including the Supreme Court, has found the same 

public easement that would guarantee Mr. Hill’s right to fish if the Arkansas were 

found to be navigable at the disputed location. See infra at 18 n. 5. 

But the Court’s error is even more fundamental. It is axiomatic that Mr. Hill 

could defend any trespass action resulting from him returning to the river by 

claiming the Private Defendants do not own the disputed land and thus cannot 

exclude him from the land. Yet the District Court denied the Plaintiff his right to 

raise this issue in the context of a declaratory judgment action. This despite the 

fact that the quintessential purpose of the Declaratory Judgment Act is to allow a 

person like Mr. Hill to ascertain his rights without risking life and limb. Instead, if 

he wants this dispute adjudicated, the District Court would apparently prefer that 
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Mr. Hill return to the river to again face Mr. Warsewa and his handgun. That 

cannot be the law. 

Moreover, even if the Court had not wrongly invoked the doctrines of 

generalized grievance and third-party standing, the decision would still be in 

error. A case removed to federal court requires remand to the state court the 

instant the District Court or this Court finds a lack of subject matter jurisdiction. 

See 28 U.S.C.§ 1447(c). And this case is littered with potential jurisdictional defects, 

including the generalized grievance and third-party standing doctrines relied on 

for dismissal, and the Eleventh Amendment immunity claimed by the State. Thus, 

to the extent the District Court or this Court lacks jurisdiction, the remedy is 

remand to state court, not dismissal.  

Mr. Hill has a legitimate fear of returning to the river to exercise what he 

believes is his right to wade and fish, and the Private Defendants believe that they 

have a right to exclude him by force. Nevertheless, the District Court refused to 

hear the dispute and left all parties without any determination as to their rights. 

Mr. Hill deserves better. This Court should reverse and remand this case to state 

court or the District Court for resolution on the merits. Only then will Mr. Hill 
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know whether he can return to his favorite fishing hole without risking violence, 

charges of trespass, or worse. 

JURISDICTIONAL STATEMENT: THE DISTRICT COURT AND THIS 

COURT MAY LACK SUBJECT MATTER JURISDICTION 

This Court has appellate jurisdiction pursuant to 28 U.S.C. § 1291. The 

District Court issued a final order disposing of all of Plaintiff’s claims on January 

8, 2019 and a final judgment on January 10, 2019. Plaintiff timely filed his Notice 

of Appeal on January 17, 2019. See App. at 177-187 (Final Order), 188-189 

(Judgment), 190-191 (Notice of Appeal). 

However, the State of Colorado has asserted Eleventh Amendment 

immunity in its motion to dismiss after removal to federal Court. See App. at 70-

72 (State asserting Eleventh Amendment immunity). If the State’s assertion of 

immunity has merit, the federal courts do not have jurisdiction over this dispute. 

See id. (State arguing same in its Motion to Dismiss); Fent v. Okla. Water Res. Bd., 

235 F.3d 553, 559 (10th Cir. 2000) (“[O]nce effectively asserted, such immunity 

constitutes a bar to the exercise of federal subject matter jurisdiction.”). And this 

Court should immediately remand to state court. 28 U.S.C.§ 1447(c) (“If at any time 

before final judgment it appears that the district court lacks subject matter 

jurisdiction, the case shall be remanded.” (emphasis added)). As this Court wrote 
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in an analogous context:  

This Court should thus proceed no further and should remand to the 

state court where this case was originally filed for lack of subject 

matter jurisdiction. … [I]t is evident that the district court erred by 

dismissing the action rather than remanding. The Eleventh 

Amendment prevented the district court from exercising subject-

matter jurisdiction over [plaintiff's] claims. Therefore, § 1447(c) 

required the court to remand the action to state court. 

 

See Fent v. Okla. Water Res. Bd., 235 F.3d 553, 559 (10th Cir. 2000) (quotations and 

citations omitted).  

Moreover, if the State’s assertion of Eleventh Amendment immunity has 

merit, the entire case should be remanded. See Wis. Dep't of Corr. v. Schacht, 524 

U.S. 381, 392 (1998) (remand under § 1447(c) appropriate when assertion of 

Eleventh Amendment bars all claims, i.e., a “case,” not when assertion of Eleventh 

Amendment bars only some claims within a case).1  

                                           
1 This would be consistent with the normal understanding of subject matter 

jurisdiction as a Court’s jurisdiction over claims rather than parties, i.e., 

“[j]urisdiction over the nature of the case and the type of relief sought.” Black’s 

Law Dictionary 931 (9th ed. 2009). Instead, personal jurisdiction implicates a 

Court’s jurisdiction over individual parties, i.e., “[a] court’s power to bring a 

person into its adjudicative process.” Id. at 930. However, if this interpretation is 

wrong and the State’s assertion of Eleventh Amendment immunity has no impact 

on subject matter jurisdiction with respect to the Private Defendants, Plaintiff is 

happy to proceed in Federal Court against only the Private Defendants, and below 

argues that he otherwise has the standing to do so. Plaintiff concedes that, absent 

the assertion of Eleventh Amendment immunity, there is federal question 
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Plaintiff also observes, however, that the State’s assertion of Eleventh 

Amendment immunity may not be effective because the State may have waived 

this immunity by consenting to removal to federal court. See Lapides v. Bd. of 

Regents, 535 U.S. 613, 618-20 (2002) . The State was named an “Interested Party” 

rather than a defendant in the original Colorado Complaint and appeared in the 

state court.2 Eleven days after removal, Plaintiff filed an amended complaint in 

federal court explicitly naming the State as a Defendant. App. at 26-44 

(Complaint). The State could have objected to removal at any point because of its 

desire to assert Eleventh Amendment immunity and strip the Court of jurisdiction. 

28 U.S.C. § 1447(c). It did not. This despite Plaintiff explicitly pointing out the issue 

in correspondence. See App. 89 (email to State’s counsel stating, “to the extent CO 

                                           

jurisdiction. Moreover, the State, having asserted Eleventh Amendment 

immunity, can no longer be considered an indispensable party. See Fed. R. Civ. P. 

19(a) (the State’s assertion of Eleventh Amendment immunity robs it of its 

otherwise arguable status as an indispensable party because its joinder will 

“deprive the court of subject-matter jurisdiction”). 

2 In his original state law complaint, Plaintiff labeled the State of Colorado as an 

“interested party” rather than a Defendant in the state court complaint. But the 

State also did not label itself as a Plaintiff or Defendant when it intervened in the 

first Federal Court action. See Hill v. Warsewa, 18-cv-00277-PAB-KLM, ECF Doc. 

17-1 (D. Colo), (calling itself an “Intervenor”). Labeled as an interested party—

which is clearly permitted in the State Court filing system—the State was left to 

appear on whichever side of the “V” it chose. 
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intends to assert the 11th amendment defense, we are happy to stipulate to remand 

to state court.”). Instead, rather than facing the merits in State Court where it had 

no Eleventh Amendment immunity, the State sat on its hands and filed a motion 

to dismiss asserting Eleventh Amendment immunity as a basis for dismissal. 

Because Eleventh Amendment immunity does not apply until raised by the State, 

Plaintiff could not move to remand until after the State filed its motion to dismiss. 

See Wisconsin Dept. of Corrections, 524 US at 389 ("The Eleventh Amendment, 

however, does not automatically destroy original jurisdiction. Rather, the Eleventh 

Amendment grants the State a legal power to assert a sovereign immunity defense 

should it choose to do so."). Plaintiff filed his motion to remand within days of the 

State’s motion. App. at 77-82 (Motion to Remand). 

Plaintiff takes no position as to whether this constitutes waiver. He is 

prepared to litigate the merits of this case either in state court or federal court. It 

is, however, this Court’s duty to independently satisfy itself that it has jurisdiction. 

See State Farm Mut. Auto. Ins. Co. v. Narvaez, 149 F.3d 1269, 1272 (10th Cir. 1998) 

(“[I]nsofar as subject matter jurisdiction is concerned, it has long been recognized 

that a federal court must, sua sponte, satisfy itself of its power to adjudicate in every 

case and at every stage of the proceedings.” (citations and quotations omitted)). 
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STATEMENT OF THE ISSUES 

(1) Did the District Court err by dismissing the operative complaint for failing to 

allege third-party standing when Plaintiff expressly did not allege third-party 

standing and, instead, alleged a personal injury based on his own rights? 

(2) Did the District Court err by dismissing the operative complaint for alleging a 

generalized grievance when Plaintiff alleged personal injuries specific to him 

and not the public at large? 

(3) Did the District Court err by failing to remand this case to the state court from 

which it was removed for lack of subject matter jurisdiction pursuant to 28 

U.S.C. § 1447(c), when Defendants argued that the District Court lacked 

subject matter jurisdiction in their motions to dismiss, and where Plaintiff 

agreed and moved to remand? 

STATEMENT OF THE FACTS 

1. Relevant Facts 

For the purpose of this appeal, the relevant facts are those alleged in the 

operative complaint. See generally App. at 26-44 (Complaint). According to the 

Complaint, Plaintiff enjoys fly-fishing on a particular section of the Arkansas River 

in Colorado, just upstream from its confluence with Texas Creek. Id. ¶¶ 7-13 

(describing disputed parcel). The Private Defendants in this case assert that they 
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own the bed of the river at the disputed location. Id. ¶¶ 14-48. In asserting this 

purported ownership, the Private Defendants threw rocks at Plaintiff while he was 

fishing, shot at Plaintiff’s friend while he was fishing, and threatened to prosecute 

Plaintiff for trespass if he returns to fish at the disputed location. Id. ¶¶ 16-32 

(throwing rocks), ¶¶ 33-48 (shooting); App. at 44 (Ex. 3 to Complaint, note from 

Defendant Warsewa to Plaintiff stating, “YOU CAN AND WILL BE CHARGED 

WITH TRESPASSING!”). 

Plaintiff believes that the bed of the Arkansas River in the disputed location 

is owned by the State of Colorado and that the State’s title is encumbered by a 

public easement to wade and fish because the river in the disputed location was 

used, or was susceptible to use, for commerce when Colorado became a State in 

1876. Id. ¶¶ 49-50; see infra at 12-20 (describing navigability for title law). In support 

of this claim, Plaintiff alleges that the river was used by fur trappers prior to 

statehood, used for log and railroad tie drives before, during, and after statehood, 

and could have been used by commercial drift boats at the time of statehood. 

Complaint ¶¶ 52-53 (fur trappers), ¶¶ 55-59 (log and tie drives), and ¶ 54 (drift 

boats).  

As a result, “[t]he bed of the Arkansas River at this location is therefore 
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public land owned by the state of Colorado in trust for the public and Plaintiff is 

not trespassing by wading on the bed of the River.” Id. ¶¶ 63, 69. Based on these 

facts, Plaintiff brings a declaratory judgment claim requesting a declaration to that 

affect and a quiet title claim requesting the Court declare the property rights to the 

disputed parcel. Id. ¶¶ 60-65 (declaratory judgment), 66-74 (quiet title). 

2. Procedural History 

Plaintiff initially filed this private fishing dispute in the Federal District 

Court for the District of Colorado, naming only Warsewa and Joseph as 

Defendants. See Hill v. Warsewa, 18-cv-00277-PAB-KLM, ECF Doc. 1 (D. Colo). 

These Private Defendants defaulted. See id. at ECF Doc. 15. However, the State of 

Colorado—until then a non-party—moved to intervene, claimed it was a 

necessary and indispensable party pursuant to Rule 19, and asked the Court to 

dismiss based on Eleventh Amendment sovereign immunity. See id. at ECF Docs. 

17, 17-1.  

Caring little what forum this dispute is litigated in and simply wanting to 

reach the merits of the dispute as efficiently as possible, Plaintiff dismissed the 

federal case pursuant to Rule 41 and refiled substantially the same case in 

Colorado state court, where the State could not assert Eleventh Amendment 

immunity. App. at 6 (State Court Docket). As the State had asserted it was an 
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indispensable party, but had not indicated which side, if any, it intended to take, 

Plaintiff named the State as an “Interested Party” in the state court caption. The 

State then appeared in the state court action. 

After defaulting in the original action filed in federal court, the Private 

Defendants appeared in the subsequently filed state action and removed the case 

to the Federal District Court for the District of Colorado on the basis of federal 

question jurisdiction. See App. at 18-25 (notice of removal). Despite its eagerness 

to appear in the prior litigation, the State expressed an unwillingness to appear in 

the District Court litigation unless it was named as a Defendant. So Plaintiff 

amended, filing substantially the same Complaint for the third time, but this time 

adding the State as a named Defendant. See App. at 26-44 (Complaint).  

The amended complaint was followed by the following series of motions 

with the following outcomes: 

Motion Citation to the Record Resolution 

The State and Private 

Defendants’ Motions to 

Dismiss  

App. at 45-61 (Private 

Defendants’ Motion), 62-

76 (State’s Motion), 97-

116 (Plaintiff’s Unified 

Response), 143-152 

(Private Defendants 

Reply), 134-142 (State’s 

Reply) 

Granted   

App. at 177-187 (Order) 
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Plaintiff’s Motion to Stay 

Consideration of 

Defendants’ Motions to 

Dismiss Pending a 

Determination on 

Whether the Court Had 

Subject Matter 

Jurisdiction 

App. at 83-89 (Motion) Summarily Denied  

App. at 4 (Federal Case 

Docket, ECF. 30) 

Plaintiff’s Motion to 

Remand for Lack of 

Subject Matter 

Jurisdiction 

App. at 77-82 (Motion), 

90-96 (State’s Response), 

117-126 (Private 

Defendants’ Response), 

127-133 (Reply) 

Denied as Moot in 

Order Granting 

Motions to Dismiss 

App. at 177-187 (Order) 

Plaintiff’s Motion to 

Certify the Question of 

the Nature of the State’s 

Title to the Colorado 

Supreme Court 

App. at 153-158 

(Motion), 159-169 (State’s 

Response), 170-171 

(Private Defendants’ 

Response), 172-176 

(Reply) 

Denied as Moot in 

Order Granting 

Motions to Dismiss 

App. at 177-187 (Order) 

 

After the District Court’s order granting the motions to dismiss, a final 

judgment was entered. See App. at 188-189 (Final Judgment). Plaintiff timely 

appealed. See App. at 190-191 (Notice of Appeal).  

STATEMENT OF THE LAW 

A. Navigability for Title 

On the merits, Plaintiff claims his right to wade and fish on the disputed 

portion of the Arkansas River bed is based on the State’s title in navigable 

riverbeds and the public easement to wade and fish encumbering that title. 

Whether the river was navigable at statehood is perhaps a controversial factual 

Appellate Case: 19-1025     Document: 010110156488     Date Filed: 04/18/2019     Page: 18     



 

13 
 

claim and one which Plaintiff will need to prove on the merits. But whether 

Plaintiff has a right to wade and fish on the riverbed if it were navigable at 

statehood should not be controversial. Indeed, every court to ever consider the 

issue has consistently found a public right to wade and fish encumbering a state’s 

title in navigable riverbeds. See infra at 18 n. 5 (citing cases).  

But the Court need not even make a finding on whether these public rights 

encumber the State of Colorado’s title in navigable riverbeds. It is enough for now, 

considering standing not merits, to take Plaintiff’s interpretation of the law as true 

as long as it is not frivolous. See Initiative and Referendum Institute v. Walker, 450 F. 

3d 1082, 1093 (10th Cir. 2006) (“For purposes of standing, we must assume the 

Plaintiffs' claim has legal validity.”) (citing Info. Handling Servs., Inc. v. Defense 

Automated Printing Servs., 338 F.3d 1024, 1030 (D.C.Cir.2003) (noting that, on a 

motion to dismiss, “a plaintiff's non-frivolous contention regarding the meaning 

of a statute must be taken as correct for purposes of standing,” lest the court 

“effectively be deciding the merits under the guise of determining the plaintiff's 

standing”)). 

Far from frivolous, Plaintiff’s interpretation of the law is well-settled. Upon 

admission to the Union, states enter on an “equal footing” with the original 
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thirteen states. Pollard’s Lessee v. Hagan, 44 U.S. (3 How.) 212 (1845). Among other 

things, this “‘Equal Footing Doctrine” gives states title to the bed of tidelands and 

the beds of all navigable streams and lakes within their borders. PPl Montana, LLC 

v. Montana, 565 U.S. 576, 590-91 (2012). 

The Supreme Court explained the purposes of this grant in Shively v. Bowlby: 

The congress of the United States, in disposing of the public lands, 

has constantly acted upon the theory that those lands, whether in the 

interior or on the coast, above high-water mark, may be taken up by 

actual occupants, in order to encourage the settlement of the country, 

but that the navigable waters and the soils under them, whether 

within or above the ebb and flow of the tide, shall be and remain 

public highways; and, being chiefly valuable for the public purposes 

of commerce, navigation, and fishery, and for the improvements 

necessary to secure and promote those purposes, shall not be granted 

away during the period of territorial government, but, … shall be held 

by the United States in trust for the future states, and shall vest in the 

several states, when organized and admitted into the Union, with all 

the powers and prerogatives appertaining to the older states in regard 

to such waters and soils within their respective jurisdictions; in short, 

shall not be disposed of piecemeal to individuals, as private property, 

but shall be held as a whole for the purpose of being ultimately 

administered and dealt with for the public benefit by the state, after it 

shall have become a completely organized community. 

 

152 U.S. 1, 49-50 (1894) (emphasis added). Thus, when Colorado was admitted to 

the Union in 1876, it received title to the bed of all navigable rivers and lakes within 

the State. The Supreme Court recently reaffirmed these principles of federal law. 

See PPl Montana, 565 U.S. at 589-93 (“[A]ny … questions of navigability for 
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determining state riverbed title are governed by federal law.” (emphasis added)).  

The nature of states’ ownership of the bed of navigable waters was further 

explained by the Supreme Court in Illinois Central Railroad v. Illinois:  

That the state holds the title to the lands under the navigable waters 

… in the same manner that the state holds title to soils under tide 

water, by the common law, we have already shown …. But it is a title 

different in character from that which the state holds in lands 

intended for sale. It is different from the title which the United States 

hold in the public lands which are open to pre-emption and sale. It is 

a title held in trust for the people of the state, that they may enjoy 

the navigation of the waters, carry on commerce over them, and have 

liberty of fishing therein, freed from the obstruction or interference of 

private parties. 

 

146 U.S. 387, 452 (1892) (emphasis added)). The scope of the public’s right to use 

state-owned navigable riverbeds may be a question of state law. As the Supreme 

Court noted,  

While equal footing cases have noted that the State takes title to the 

navigable waters and their beds in trust for the public the contours of 

that public trust do not depend upon the Constitution. Under 

accepted principles of federalism, the States retain residual power to 

determine the scope of the public trust over waters within their 

borders, while federal law determines riverbed title under the equal-

footing doctrine. 

 

See PPL Montana, 565 U.S. at 604. But as Shively and Illinois Central make clear, 

States may not disavow such rights in their entirety.   

In an effort to circumvent these bedrock principles of federal law, the lower 
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court fundamentally mischaracterizes the Plaintiff’s argument and its factual 

predicates:  

Mr. Hill argues that, despite almost 200 years of private ownership 

vested in parts of Colorado’s river beds, Colorado must now take title 

to the entirety of the state’s river beds and hold them in public trust 

for the benefit of the state’s citizenry. What he has failed to consider, 

however, is that the State does not want ownership of these sections 

of privately owned river beds, preferring instead to defer to riparian 

private property ownership concepts. 

 

App. at 181 (Order). First, and foremost, Mr. Hill does not accept the court’s 

premise than riverbeds in Colorado on rivers that are navigable for title purposes 

have ever been privately owned. Thus, if the evidence supports Plaintiff’s claim 

that the disputed section of the Arkansas River is navigable for title, then the 

court’s suggestion that the bed of the Arkansas River has been privately owned 

for almost 200 years is simply erroneous. On the contrary, Colorado received title 

to the bed of the River in 1876 when it became a State. Moreover, Colorado does 

not have to “take title.” Title automatically passed to the State when it entered the 

Union in 1876.   

The Court’s finding that “the State does not want ownership of these 

sections of privately owned river beds” is apparently based entirely on the 

representations made by the State’s attorney general in this case. Id. But whatever 
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authority the State of Colorado may have to define the scope of its trust obligations 

in navigable water bodies, the attorney general surely cannot arrogate to himself 

the power to disavow for all time all public rights in Colorado’s navigable waters 

without so much as providing advance public notice and the opportunity for 

public engagement.3 This is especially true where, as here, neither the Colorado 

legislature nor the Colorado courts have opined on the nature or scope of the State 

of Colorado’s title in navigable rivers.4  

                                           
3 See Kootenai Environmental Alliance, Inc. v. Panhandle Yacht Club, Inc., 671 P.2d 1085, 

1092-93 (Idaho 1983). 

4 Public access on state constitutional grounds was unsuccessfully argued in People 

v. Emmert, 597 P.2d 1025 (Colo. 1979). Importantly, the parties in Emmert stipulated 

that the contested river was not navigable at statehood, and the argument 

regarding public access instead revolved around the Colorado Constitution. Id. at 

1026 (“The parties stipulated that the river is non-navigable and had not 

historically been used for commercial or trade purposes of any kind.”). To the best 

of Plaintiff’s counsels’ knowledge, no Colorado state court has ever considered the 

federal law issue of whether a river in this state is navigable for title at statehood. 

And while two older Colorado court cases suggest in dicta that there are no 

navigable streams in the state, Stockman v. Leddy, 129 P. 220, 222 (Colo. 1912); In re 

German Ditch & Reservoir Co., 139 P. 2, 9 (1913), the Arkansas River was not in 

dispute in either case, neither opinion undertakes the rigorous, segment-by-

segment analysis of individual rivers described by the Supreme Court, and these 

decisions’ generic use of the word “navigable” makes it wholly unclear as to 

whether they are discussing navigability for federal regulation under the 

commerce clause or navigability for title purposes, see PPL Mont., LLC, 565 U.S. at 

589-93; Oregon by Div. of State Lands v. Riverfront Prot. Assoc., 672 F.2d 792, 794 n.1. 
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Indeed, every court in every other state that has considered the issue has 

consistently followed Illinois Central and Shively and acknowledged that public 

rights encumber a state’s title to the bed of navigable waterways.5  

In confirming public rights in navigable waterways, courts sometimes 

                                           

(9th Cir. 1982) (discussing the difference between navigability for title purposes 

and navigability for federal regulatory purposes).  

5 See, e.g., Kramer v. City of Lake Oswego, 395 P.3d 592, 604 (Or. 2017) (“[T]he state, 

by virtue of its sovereignty and its admission as a state under the equal-footing 

doctrine, takes title to the submerged and submersible lands underlying navigable 

waters in trust for the public for purposes of navigation, fishing, and 

recreation….”) (citing Shively, 152 U.S. 1; Illinois Central, 146 U.S. at 452); Ariz. Ctr. 

for Law in the Pub. Interest v. Hassell, 837 P.2d 158, 168 (Ariz. App. 1991). (“[A] state, 

as administrator of the trust in navigable waters on behalf of the public, does not 

have the power to abdicate its role as trustee in favor of private parties.”) 

(quoting Kootenai Envtl. Alliance, 671 P.2d at 1088 (citing Illinois Central, 146 U.S. 

387)); Provo City v. Jacobsen, 176 P.2d 130, 140 (Utah 1947) (“Thus the states 

acquired all rights previously exercised by the King alone or the King and 

Parliament, including the bed or soil under navigable waters which is held by the 

people of the states as sovereign in trust for public uses.”) (citing Illinois Central, 

146 U.S. 387); Winters v. Myers, 140 P. 1033, 1037 (Kan. 1914) (“[T]he trust upon 

which such submerged lands are held for the public purposes of navigation, 

fisheries and the like cannot be relinquished to individuals.….” (This case 

involved the very same Arkansas River which the Kansas Court assumed was 

navigable.)); Crawford Co. v. Hathaway, 93 N.W. 781, 789 (Neb. 1903) (“The waters 

in such streams would be held to be publici juris, and not subject to riparian claims 

by the adjoining landowner….”) (citing Shively, 152 U.S. 1; Illinois Central, 146 U.S. 

387).  Cf. Douglaston Manor, Inc. v. Bahrakis, 89 N.Y.2d 472, 481–82 (1997) 

(Upholding exclusive private fishing rights where all parties agreed that the 

navigable river bed had been conveyed to a private owner.) 
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distinguish between “jus privatum” and “jus publicum.” Jus privatum refers to 

the State’s proprietary interest in the bed of navigable waters. By contrast, jus 

publicum refers to the overriding public interest in these same navigable 

waterways and the lands under them. In Caminiti v. Boyle, 732 P.2d 989 (Wash. 

1987), the Washington Supreme Court described these jus publicum rights as “at 

least as old as the Code of Justinian, promulgated in Rome in the 5th Century 

A.D.” According to the Court, they derive from 13th century English common law 

and the decisions of the United States Supreme Court. Id. at 994. Citing Illinois 

Central, the Court makes clear that “the state can no more convey or give away this 

jus publicum interest than it can ‘abdicate its police powers in the administration 

of government and the preservation of the peace.’” 6 Id. 

Colorado law is fully consistent with these principles. In the principal case 

where the Colorado Supreme Court considered the issue of public access to 

Colorado rivers, it took great pains to find that the riverbed at issue was non-

navigable before denying public access rights:  

                                           
6 In reaching this conclusion, the Washington Court relies on Shively, supra, and its 

holding that “the jus privatum of the owner or proprietor … may be a private man's 

freehold, yet it is charged with a public interest of the people, which may not be 

prejudiced or damnified.” 152 U.S. at 12. See also, Glass v. Goeckel, 703 N.W.2d 58, 

65-66 (Mich. 2005).   
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The validity of the conviction depends upon our determination of the 

following question: Did the defendants have a right under section 5 

of Article XVI of the Constitution of Colorado to float and fish on a 

non-navigable natural stream…. 

 

597 P. 2d 1025, 1026 (Colo. 1979) (emphasis added). By including this caveat of 

non-navigability before denying public access, the Court acknowledged the 

relevance of navigability to public access. With no other authority to define the 

nature of the State’s title in navigable riverbeds, the District Court had no lawful 

basis for finding that the State of Colorado’s title to navigable riverbeds is any 

different than that described by the Supreme Court in Illinois Central and Shively.7 

Accordingly, if the Arkansas River is navigable for title purposes at the 

disputed location, then the State of Colorado owns the bed, and the State’s title is 

encumbered by a public easement to wade and fish. Plaintiff thus has the right to 

wade and fish on the disputed riverbed, and the Private Defendants have no right 

to exclude him. 

                                           
7 To the extent there is any ambiguity in Colorado state law in this regard and to 

the extent that ambiguity is relevant this Court’s decision in this case, those 

questions of state law should be certified to the Colorado Supreme Court pursuant 

to Colo. App. R. 21.1(a). See infra at 45-46 (arguing same).  
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B. Article III Standing vs. Prudential Standing 

The District Court’s order, and this Court’s options if it reverses, are all 

colored by the difference between Article III standing and prudential standing. If 

the Plaintiff fails to satisfy Article III standing requirements, then the Court lacks 

subject matter jurisdiction and it must remand to state court. 28 U.S.C. § 1447(c); 

See Collier v. SP Plus Corp., 889 F.3d 894, 896 (7th Cir. 2018) (“As the party invoking 

federal jurisdiction, [defendant] had to establish that all elements of jurisdiction—

including Article III standing—existed at the time of removal.” (emphasis 

added)). If there is a lack of prudential standing, that is non-jurisdictional and 

could warrant dismissal pursuant to Rule 12(b)(6) rather than remand, as the 

District Court attempted. App. at 186-187 (Order) (citing VR Acquisitions LLC v. 

Wasatch Cty., 853 F.3d 1142, 1146 n. 4 (10th Cir. 2017) (“we assume without 

deciding that it is appropriate to dismiss a complaint under Rule 12(b)(6), rather 

than Rule 12(b)(1), when the plaintiff lacks prudential standing”).  

Traditionally, there have been three prudential, and thus non-jurisdictional, 

standing doctrines:  

(1) a plaintiff must assert his own rights, not the rights of third parties;  

(2) the plaintiff’s claim must not be a “generalized grievance”; and 

(3) the plaintiff’s grievance must “arguably fall within the zone of 

interests protected or regulated by the statutory provision or 

constitutional guarantee invoked in the suit. 
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App. at 184 (Order) (citing F.D.I.C. v. Meyer, 510 U.S. 471, 475 (1994); The Wilderness 

Soc. v. Kane Cnty, Utah., 632 F.3d 1162 (10th Cir. 2011); RMA Ventures Cali. V. 

SunAmerica Life Ins. Co., 576 F.3d 1070, 1073 (10th Cir. 2009)).  

However, in 2014 the Supreme Court upset the prudential standing apple 

cart by holding that the generalized grievance and zone of interest doctrines in fact 

fall within the jurisdictional Article III standing inquiry. See Lexmark Int'l, Inc. v. 

Static Control Components, Inc., 572 U.S. 118, 127 n.3 (2014). Because third-party 

standing was not at issue in that case, “that doctrine’s proper place in the standing 

firmament [was left for] another day.” Id.  

Since Lexmark, neither the Tenth Circuit nor the Supreme Court have 

reached the issue of whether third-party standing is part of the Article III inquiry 

or still viable in any fashion. But other Circuit Courts have been hesitant to rely on 

any form of prudential standing as a basis for dismissal post-Lexmark. See Excel 

Willowbrook, L.L.C. v. JP Morgan Chase Bank, Nat'l Ass'n, 758 F.3d 592, 603 n.34 (5th 

Cir. 2014) (considering whether a landlord has standing to ascertain the contents 

and rights of an assignment between tenants and finding that “the continued 

vitality of prudential ‘standing’ is now uncertain in the wake of the Supreme 

Court's recent decision in Lexmark”); Duty Free Ams., Inc. v. Estee Lauder Cos., 797 
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F.3d 1248, 1273 n.6 (11th Cir. 2015) (“[t]he Supreme Court’s recent decision in 

[Lexmark] casts doubt on the future of prudential standing doctrines”); City of 

Oakland v. Lynch, 798 F.3d 1159, 1163 n.1 (9th Cir. 2015) (“the Supreme Court's 

recent decision in [Lexmark] calls into question the viability of the prudential 

standing doctrine.”); but see Ray Charles Found. v. Robinson, 795 F.3d 1109, 1118 n.9 

(9th Cir. 2015) (finding that third-party standing remains prudential after 

Lexmark). 

STANDARD OF REVIEW 

The District Court’s dismissal of Plaintiff’s complaint pursuant to Fed. R. 

Civ. Proc. 12(b) is a legal determination and therefore reviewed de novo. See, e.g., 

Kokins v. Teleflex, Inc., 621 F.3d 1290, 1294 (10th Cir. 2010); see also Kidd v. Taos Ski 

Valley, Inc., 88 F.3d 848, 854 (10th Cir. 1996). “Prudential standing is a question of 

law that the court considers de novo.” In re EuroGas, Inc., No. 17-4197, 2019 U.S. 

App. LEXIS 197, at *11 (10th Cir. Jan. 4, 2019). Elements of jurisdiction, such as the 

existence of standing or subject matter jurisdiction, are also considered de novo. See 

Kan. Health Care Ass'n v. Kan. Dep't of Soc. & Rehab. Servs., 958 F.2d 1018, 1021 (10th 

Cir. 1992). 

SUMMARY OF THE ARGUMENT 

The District Court dismissed Plaintiff’s complaint for (1) failing to allege 
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third-party standing and (2) alleging a generalized grievance, and labelled both as 

“prudential standing” doctrines that permitted dismissal as opposed to remand. 

App. at 184-185 (Order). It was an error to find that either doctrine applied to 

Plaintiff’s allegations. Plaintiff’s right to wade and fish in the river is based on his 

non-frivolous interpretation of law that the titles to navigable riverbeds held by 

the State of Colorado are encumbered by an easement for the public to wade and 

fish. Because this easement confers a right to Plaintiff, he is asserting his right, not 

the right of a third-party. See infra at 26-31. Moreover, while the right to wade and 

fish in the river at the disputed location may be a public right, Plaintiff has 

‘concrete and particularized’ harms that distinguish him from the public at large, 

and thus do not constitute a generalized grievance and do permit him standing. 

See infra at 31-36. 

However, even if the doctrines of generalized grievance and third-party 

standing were to apply, the District Court erred in dismissing the case. The 

Supreme Court has concluded that the generalized grievance doctrine is part of 

Article III standing and based on its discussion of the prudential standing 

framework, would likely find third-party standing to either no longer be a viable 

doctrine or to be part of the Article III analysis as well. Therefore, a finding that 
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these doctrines apply should have led to remand to state court under the removal 

statute because the District Court lacked subject matter jurisdiction. See infra at 37-

40.  

Finally, even if generalized grievance and third-party standing were not 

jurisdictional and did not require remand, the District Court erred in skipping 

jurisdictional issues—like the State’s assertion of Eleventh Amendment 

immunity—in favor of non-jurisdictional issues to dismiss rather than remand to 

state court. See infra at 40-43.  

Because there are so many doctrines in play and paths for this Court to 

consider if this Court were to reverse, Plaintiff provides the following chart to 

summarize his understanding of the potential paths:  

Conclusion Legal Implication Result on Reversal 

The State of Colorado 

has sovereign immunity 

from this suit proceeding 

in federal court 

Lack of subject matter 

jurisdiction 

Remand to state court 

pursuant to 28 U.S.C. § 

1447(c), even if the 

Court believes there 

may be other non-

jurisdictional bases for 

dismissing 

Plaintiff asserts a 

generalized grievance 

that undermines Article 

III standing and strips 

the federal courts of 

Lack of subject matter 

jurisdiction 

Remand to state court 

pursuant to 28 U.S.C. § 

1447(c), even if the 

Court believes there 

may be other non-
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subject matter 

jurisdiction 

jurisdictional bases for 

dismissing  

Plaintiff asserts third-

party standing 

(assuming third-party 

standing is still a viable 

doctrine)  

Lack of subject matter 

jurisdiction (assuming 

that the third-party 

standing is more 

properly considered as 

part of the Article III 

standing analysis than 

the prudential standing 

analysis) 

Remand to state court 

pursuant to 28 U.S.C. § 

1447(c), even if the 

Court believes that there 

may be other non-

jurisdictional bases for 

dismissing  

Plaintiff does not assert a 

generalized grievance or 

third-party standing and 

the State of Colorado has 

waived its sovereign 

immunity from this suit 

Plaintiff has Article III 

standing and the Court 

has subject matter 

jurisdiction in virtue of 

this suit raising a federal 

question 

Remand to the District 

Court to consider merits 

 

ARGUMENT  

A. The District Court Erred in Dismissing the Complaint for Lack of Third-

Party Standing 

The Court’s dismissal for failing to allege third-party standing was in error 

because Plaintiff did not plead third-party standing and was consistent in his 

briefing that he was not asserting third-party standing. Rather, Plaintiff’s position 

was always that the basis for his jurisdiction was that he was injured, not the State. 

App. at 16 (Plaintiff arguing in response to the Motions to Dismiss that he “does 

not assert third-party standing, but instead asserts standing based on his own 

personal injury.”).   
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Plaintiff’s Complaint is quite clear that he is asserting his right to fish based 

on the public easement to wade and fish that encumbers the State’s title to the bed 

of the river at the disputed location. Plaintiff alleges that “the state of Colorado 

holds title to the subject real property in trust for the public “and that “he has a 

right of public access to the subject real property by virtue of the State’s title.” App. 

at 33-34 (Complaint ¶¶ 63, 71) (emphasis added). Plaintiff’s response to the 

motions to dismiss further clarifies the public right encumbering the State’s title: 

“[t]he State of Colorado entered the Union on an equal footing with other States, 

and accordingly obtained title to the bed of all navigable streams and lakes within 

its borders upon statehood in trust for the public to navigate, pursue commerce, 

and fish.” App at 98 (Response) (emphasis added).  

Despite Plaintiff’s pleading, the Court chose to embrace Defendants’ 

interpretation of the law , i.e., even if the State took title to the bed of the disputed 

portion of the river at statehood, that title is absolute and unencumbered, includes 

no easement of public access for fishing, and thus any property interest in the bed 

of the river belongs solely to the State.8 See App. at 182 (Order) (District Court 

                                           
8 While the scope of the State’s trust responsibilities under the equal footing 

doctrine is a matter to be litigated on the merits of the Plaintiff’s claim, it is worth 

noting here that the Plaintiff does not seek acceptance of a “generalized public trust 
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finding Plaintiff’s claims “boil down to an attempt by Mr. Hill to take it upon 

himself to assert the State’s perceived property rights.”).  

But deciding a disputed question of law before deciding standing puts the 

“merits cart before the standing horse.” See Initiative and Referendum Institute v. 

Walker, 450 F. 3d 1082, 1093 (10th Cir. 2006). Not only does a Court conducting a 

standing analysis have to assume a plaintiff’s factual allegations as true, it must 

also consider a plaintiff’s non-frivolous interpretation of the law as true. Id. at 1093 

(“For purposes of standing, we must assume the Plaintiffs' claim has legal 

validity.” (emphasis added)) (citing Info. Handling Servs., 338 F.3d at 1030 (noting 

that, on a motion to dismiss, “a plaintiff's non-frivolous contention regarding the 

meaning of a statute must be taken as correct for purposes of standing,” lest the 

court “effectively be deciding the merits under the guise of determining the 

plaintiff's standing”). And Plaintiff’s interpretation of the law with regard to the 

                                           

doctrine” in Colorado as alleged by the Court. App. at 181 (Order with emphasis 

added and citing City of Longmont v. Colo. Oil & Gas Ass’n, 369 P.3d 573, 586 (Colo. 

2016).) Rather, Plaintiff relies on the U.S. Supreme Court’s holding that title to the 

bed of navigable streams “is a title held in trust for the people of the state, that 

they may enjoy the navigation of the waters, carry on commerce over them, and 

have liberty of fishing therein….” Illinois Central Railroad, 146 U.S. at 452. Thus, 

Plaintiff is not seeking to vindicate a generalized public trust but instead a trust 

responsibility recognized by the Supreme Court in the narrow context of public 

rights in navigable streams. 
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nature of the State of Colorado’s title is hardly frivolous. Indeed, it is consistent 

with every other state and federal Court ever to consider the issue. See supra at 18 

n. 5 (citing cases).  

If Plaintiff’s interpretation of the law is taken as true for the purposes of the 

standing analysis, then the Court must accept that the Plaintiff is asserting his own 

personal right and not that of the State. This is what distinguishes this case from 

other cases where a plaintiff asserts the State’s right rather than his own. Indeed, 

the principal case relied on by Defendants and the District Court is illustrative. In 

Wilderness Soc'y v. Kane Cnty., it was undisputed that the plaintiff had no property 

interest in the disputed rights of way. See generally, 632 F.3d 1162. There, the 

plaintiff claimed Article III standing based on its conservation interests and 

attempted to claim that that was sufficient to establish Article III standing and 

prudential standing. Id. (“TWS argues that it is not suing based on the legal rights 

of a third party, the federal government's property rights, but rather is working to 

protect its conservation interests." (quotation omitted)).  

Here, Plaintiff does not claim a conservation interest or other interest over 

property otherwise owned by another. Instead, Plaintiff claims that he has a 

property interest in the bed of the river: an easement for the public to wade and 
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fish that encumbers the State’s title. Plaintiff was quite clear about this in his 

Complaint and subsequent briefing. Nevertheless, Defendants and the District 

Court assumed that the State’s title, rather than the easement encumbering the 

title, was Plaintiff’s basis for jurisdiction and dismissed for failing to meet a 

standard Plaintiff never raised.  

This was in error. It is a plaintiff—not a defendant or the Court—that 

decides if and how his complaint asserts jurisdiction. See Fed. R. Civ. P. 8(a) (a 

complaint must contain “a short and plain statement of the grounds for the court's 

jurisdiction”); Firstenberg v. City of Santa Fe, 696 F.3d 1018, 1023 (10th Cir. 2012) 

(quoting Caterpillar Inc. v. Williams, 482 U.S. 386, 392 (1987)) (plaintiff is “master” 

of his complaint and a removed case must be remanded for lack of federal question 

jurisdiction if plaintiff chooses not to allege federal question jurisdiction). Neither 

a Court nor a Defendant should be entitled conjure a potential basis for jurisdiction 

unraised by a plaintiff and then knock that basis down for the sake of convenient 

dismissal.  

Finally, Plaintiff’s public easement for fishing encumbering the State’s title 

is sufficient for his second cause of action to quiet title. Colorado’s quiet title law—

codified in Colo. R. Civ. P. 105—does not require a plaintiff to have title to the real 
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property at issue. Rather, it requires an “interest” in the real property. See id. (“In 

any proceeding for the recovery of real property or an interest therein….” 

(emphasis added)); Keith v. Kinney, 961 P.2d 516, 519 (Colo. Ct. App. 1997) (“[T]he 

action to quiet title here must address the interests of all of the parties….” 

(emphasis added)). Plaintiff contends that the easement for public fishing and 

wading encumbering the State’s title to the riverbed is a sufficient interest. See Utah 

Stream Access Coalition v. Orange Street Development,416 P.3d 553, 562 (Utah 2017) 

(concurring opinion of Justice Durham finding that “federal navigability-for-title 

claim is a quiet title claim.”). 

B. The District Court Erred in Dismissing the Complaint for Asserting a 

Generalized Grievance 

The Court’s other reason for dismissal was that Plaintiff raised a generalized 

grievance. App. at 184-185 (Order). Once again, the Court erred as a matter of law 

by finding that asserting a generalized grievance warranted dismissal for lack of 

non-jurisdictional prudential standing rather than remand because it is part of 

jurisdictional Article III standing. See infra at 37-38 (arguing that even if Plaintiff 

did fail to assert a generalized grievance, that is an Article III jurisdictional defect 

that requires remand to state court under the removal statute).  

But more fundamentally, Plaintiff did not allege a generalized grievance. 
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The Supreme Court has made clear that the generalized grievance inquiry is 

actually a part of Article III standing’s “concrete and particularized” requirement. 

See Lexmark., 572 U.S. at 127 n.3. If an injury is not “concrete and particularized,” 

it is “generalized,” and vice versa. See, e.g., Lance v. Coffman, 549 U.S. 437, 439 

(2007) (citing DaimlerChrysler Corp. v. Cuno, 547 U.S. 332, 344 (2006)) (denying 

Article III standing “because the alleged injury is not ‘concrete and particularized,’ 

but instead a grievance the taxpayer suffers in some indefinite way in common 

with people generally” (citation and quotation omitted)).  

Seen in this light, Plaintiff has “concrete and particularized” harms that are 

independent of the public at large and thus not generalized. The Supreme Court 

grappled with generalized injuries vs. concrete and particularized injuries in 

Spokeo, Inc. v. Robins, 136 S. Ct. 1540 (2016). There, the court considered whether 

procedural violations of the Fair Credit Reporting Act were sufficient to confer 

standing to pursue a private cause of action under that statute. Id. The Court found 

no standing because “[a] violation of one of the FCRA’s procedural requirements 

may result in no harm.” Id. at 1550. Rather than a mere procedural violation, a 

Plaintiff must instead show a “particularized” injury that “must affect the plaintiff 

in a personal and individual way.” Id. at 1548. 
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Justice Thomas’ Spokeo concurrence is particularly relevant here. There, 

Justice Thomas analogized the rule regarding “concrete and particularized” 

injuries announced in Spokeo to the traditional difference between a litigant 

vindicating a “private right” and a litigant vindicating a “public right.” Id. at 1550-

52. According to Justice Thomas, public rights include “free navigation of 

waterways, passage on public highways, and general compliance with regulatory 

law.” Id. at 1551 (emphasis added and quoting Woolhander & Nelson, Does History 

Defeat Standing Doctrine?, 102 MICH. L. REV. 689, 693 (2004)). Under this 

framework, “[t]he existence of special, individualized damage had the effect of 

creating a private action for compensatory relief to an otherwise public-rights 

claim.” Id. at 1552 (emphasis added).  

The Restatement of Torts agrees with Justice Thomas, recognizing that 

where a public nuisance—like blocking a navigable river—causes a personal 

injury to a person, that person has standing to enjoin that nuisance: 

When the public nuisance causes personal injury to the plaintiff …, 

the harm is normally different in kind from that suffered by other 

members of the public and the tort action may be maintained. 

 

Restat 2d of Torts, § 821C, cmt. d (2nd 1979).  

Under this rubric, Plaintiff is different from other members of the public. He 
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has alleged exactly the kind of specialized, concrete, and particularized injuries 

that allow him to pursue a suit against the Private Defendants for obstructing his 

access to the riverbed of a navigable waterway. The Private Defendants have 

thrown large rocks at Plaintiff, threatened to pursue claims of trespass, and shot 

at Plaintiff Hill’s friend. See App. at 28-30 (Complaint ¶¶ 13-48). And Plaintiff 

plausibly “fears physical violence, arrest, and claims of trespass if he returns to 

this fishing spot.” See App. at 28 (Complaint ¶ 15).  

Moreover, particularly in the context of a declaratory judgement action, it is 

enough for standing purposes to say that real harm may occur absent the 

declaration. As the Supreme Court noted, the Declaratory Judgment Act is 

supposed to prevent a plaintiff from having to actually incur a harm before 

bringing suit. See MedImmune, Inc. v. Genentech, Inc., 549 US 118, 129 (2007) (Scalia, 

J.). (“[P]utting the challenger to the choice between abandoning his rights or 

risking prosecution [] is a dilemma that it was the very purpose of the Declaratory 

Judgment Act to ameliorate.”). Instead, it is enough if a plaintiff demonstrates a 

“substantial risk” of future harm. See Susan B. Anthony List v. Driehaus, 134 S. Ct. 

2334, 2341 (2014) (“An allegation of future injury may suffice if the threatened 

injury is certainly impending, or there is a substantial risk that the harm will 
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occur.” (quotations omitted)).  

Here, if the allegations are true, no one can doubt that Plaintiff faces a 

“substantial risk” of serious physical injuries, death, or arrest if he returns to the 

river without a court order that declares the Private Defendants’ actions unlawful. 

Put another way, if Plaintiff were arrested for trespassing on the Arkansas 

riverbed, he would surely have the right to defend himself on the grounds that he 

has a legal right to be there. Indeed, that is no different than the Colorado Supreme 

Court’s Emmert decision where the Court reached the merits after a boater claimed 

a right to be on a river in defense to a criminal trespass charge. See, e.g., Emmert, 

597 P.2d at 1027 (“Defendants do not argue that they did not intentionally float on 

the river over the Ritschard ranch property without the owner's consent. Their 

contention is that they did so lawfully….”). Like the Defendant in Emmert, Plaintiff 

would have to be entitled to reach the merits of his legal right to wade in the river 

if he were sued for trespass, as Defendants have threatened.  

Similarly, if Defendants were to use force to repel Plaintiff if he returned to 

the river—a substantial risk given past events—a principal legal question in any 

resulting battery claim brought by Plaintiff would be whether the Private 

Defendants, as owners of the real property, were legally justified in using that 
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force. Colo. Rev. Stat. § 18-1-705 (Colorado law justifies all non-lethal force in 

defending one’s real property).  

The District Court would apparently require Plaintiff to return to the river 

to test these legal rights. That is in error. Thanks to the Declaratory Judgment Act, 

Plaintiff need not return to face arrest or worse to ascertain his rights. 

C. The District Court Erred by Not Remanding to State Court Because it 

lacked Subject Matter Jurisdiction 

The vast majority of Defendants’ arguments in their motions to dismiss 

request dismissal for lack of subject matter jurisdiction. See App. at 45-60 (Private 

Defendants arguing for dismissal because of a lack of Article III standing), 67-68, 

70-72 (State arguing for dismissal because of Eleventh Amendment immunity and 

lack of Article III standing). But again, when, as here, a case was originally filed in 

state court and was subsequently removed to federal court, the proper remedy for 

lack of subject matter jurisdiction is remand to the state court where the case was 

originally filed, not dismissal. See 28 U.S.C. § 1447(c). 

Plaintiff argued for that remand in response to the motions to dismiss and 

in a separate motion for remand. App. at 77-82 (Motion for Remand), 103 (arguing 

for remand in response to Motions to Dismiss). Plaintiff also asked for a stay of all 

other proceedings pending a determination regarding whether the District Court 
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had subject matter jurisdiction. App. at 83-87 (Motion for Stay). But the stay was 

denied, and the District Court carefully dodged jurisdictional issues in order to 

dismiss the case under Rule 12(b)(6). See App. at 186-187 (Order). Indeed, the 

District Court treaded so carefully in avoiding jurisdictional issues as to “note[], 

without deciding” that the State’s assertion of Eleventh Amendment immunity 

would rob it of subject matter jurisdiction if it were to reach the issue. App. at 182 

(Order).  

But the District Court erred by mistaking jurisdictional issues for non-

jurisdictional issues in dismissing Plaintiff on prudential standing grounds and 

otherwise erred in ignoring obvious jurisdictional defects to opt for dismissal 

instead of remand.  

1. Plaintiff Asserting a Generalized Grievance Should Have Resulted in 

Remand 

One of the two bases for dismissal was that Plaintiff lacked prudential 

standing because he asserted a generalized grievance. See App. at 184 (“Plaintiff 

does not show his claim is more than a generalized grievance”). Plaintiff has 

already argued he did not assert a generalized grievance and he has standing in 

his own right to assert his own personal injury. See supra at 31-36. But even if 

Plaintiff did assert a generalized grievance, the Court should have remanded the 
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case and not dismissed it.  

While asserting a generalized grievance has been considered a question of 

non-jurisdictional prudential standing in the past, the Supreme Court concluded 

in 2014 that it is actually a jurisdictional Article III question. See Lexmark, 572 U.S. 

at 127 n.3 (generalized grievances “are barred for constitutional reasons, not 

‘prudential’ ones.”). Thus, when the District Court determined that Plaintiff had 

alleged a generalized grievance, it also found that it lacked subject matter 

jurisdiction under Article III. See Collier, 889 F.3d at 896 (“As the party invoking 

federal jurisdiction, [defendant] had to establish that all elements of jurisdiction—

including Article III standing—existed at the time of removal.” (emphasis 

added)). At that point, the District Court was statutorily required to remand the 

case to the state court from which it was removed from and erred as a matter of 

law by dismissing instead. See id. at 896; see also 28 U.S.C. § 1447(c).  

2. Plaintiff Failing to Allege Third-Party Standing Should Have Resulted 

in Remand or the Doctrine is no Longer Viable 

The second reason for dismissal is that Plaintiff failed to allege third-party 

standing. App. at 8-9 (Order). Plaintiff has already argued that he should not have 

been dismissed for failing to allege third-party standing. Supra at 26-31. But even 

if Plaintiff did attempt and fail to allege third-party standing, Lexmark leaves open 
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the possibility that third-party standing is in fact an Article III, and thus 

jurisdictional, inquiry or no longer a viable doctrine. Lexmark, 572 U.S. at 127 n.3 

(“This case does not present any issue of third-party standing, and consideration 

of that doctrine’s proper place in the standing firmament can await another day.”).  

While neither the Supreme Court nor the Tenth Circuit have weighed in on 

the issue since then, the Supreme Court clearly articulated concerns with the entire 

prudential standing framework in Lexmark, noting that “a federal court’s 

obligation to hear and decide cases within its jurisdiction is virtually unflagging” 

and  

[w]e do not ask whether in our judgment Congress should have 

authorized [the plaintiff’s] suit, but whether Congress in fact did so. 

Just as a court cannot apply its independent policy judgment to 

recognize a cause of action that Congress has denied, it cannot limit a 

cause of action that Congress has created merely because “prudence” 

dictates. 

 

Id. at 126, 128 (emphasis in original). Given this, it is hard to see how, if faced with 

the question, the Supreme Court would not either (1) pull third-party standing 

into the jurisdictional Article III analysis, as it did with generalized grievance and 

zone of interest, or (2) eliminate the bar on third-party standing all-together. See 

supra at 22-23 (citing other Circuit Courts questioning the continued existence of 

prudential standing post-Lexmark).   
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Thus, third party-standing is either part of the Article III inquiry and this 

case should be remanded to state court for lack of jurisdiction, or third-party 

standing is simply not relevant to a federal court’s decision regarding whether to 

hear the merits of a case. In either case, the District Court should be reversed.  

3. The District Court Should Not Have Skipped Considering Subject 

Matter Jurisdiction to Dismiss on a Non-Jurisdictional Issue 

Again, because this case was removed from federal Court, the District Court 

was obliged to remand the case to state court, rather than dismissing it, if it found 

that it lacked subject matter jurisdiction. 28 U.S.C. § 1447(c). In skipping to what it 

thought were the prudential standing issues of generalized grievance and third-

party standing, the Court tried to avoid subject matter jurisdiction and thus avoid 

remand in favor of dismissal.  

It is true that, in limited circumstances, a District Court can dismiss on other 

preliminary issues before considering subject matter jurisdiction. See App. at 186-

187 (Order citing cases). Indeed, in non-removal cases, dismissal of a case in this 

fashion poses little harm because the result of finding jurisdictional and non-

jurisdictional defects is the same: dismissal. See Fed. R. Civ. P. 12(b)(1) and 12(b)(6).  

But in the removal context, the result is not the same. Jurisdictional defects 

lead to remand and non-jurisdictional defects lead to dismissal. See 28 U.S.C. § 
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1447(c). As a result, the Supreme Court has limited courts’ ability to skip 

jurisdictional issues when, as here, the case has been removed: 

we recognize that in most instances subject-matter jurisdiction will 

involve no arduous inquiry. In such cases, both expedition and 

sensitivity to state courts' coequal stature should impel the federal 

court to dispose of that issue first. Where, as here, however, a district 

court has before it a straightforward personal jurisdiction issue 

presenting no complex question of state law, and the alleged defect in 

subject-matter jurisdiction raises a difficult and novel question, the 

court does not abuse its discretion by turning directly to personal 

jurisdiction. 

 

Ruhrgas Ag v. Marathon Oil Co., 526 U.S. 574, 587-88 (1999) (citations and quotations 

omitted). The Tenth Circuit further described when to apply the rule in the 

removal context (that jurisdiction should be considered first) and when to apply 

the exception (that non-jurisdictional issues can be considered first). See Gadlin v. 

Sybron Int'l Corp., 222 F.3d 797, 799 (10th Cir. 2000). The Tenth Circuit found that 

jurisdiction should be considered first unless jurisdiction raises “difficult issues” 

and the non-jurisdictional issue is “straightforward:”  

Our review requires that we determine the appropriate sequence for 

addressing the issues presented by this case. We rely on two recent 

Supreme Court opinions, Ruhrgas AG v. Marathon Oil Co., 526 U.S. 

574, 143 L. Ed. 2d 760, 119 S. Ct. 1563 (1999), and Steel Co. v. Citizens 

for a Better Environment, 523 U.S. 83, 118 S. Ct. 1003, 140 L. Ed. 2d 210 

(1998). …[T]hese cases hold that jurisdiction generally must precede 

merits in dispositional order. Jurisdiction to resolve cases on the 

merits requires both authority over the category of claim in suit 
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(subject-matter jurisdiction) and authority over the parties (personal 

jurisdiction), so that the court's decision will bind them. While there 

is no unyielding jurisdictional hierarchy, requiring federal courts to 

sequence one jurisdictional issue before the other, in most instances 

subject-matter jurisdiction will involve no arduous inquiry and both 

expedition and sensitivity to state courts' coequal stature should 

impel the federal court to dispose of that issue first. However, a court 

does not abuse its discretion if it addresses personal jurisdiction first 

in a case where alleged defects in subject matter jurisdiction raise 

difficult questions but the personal jurisdiction issue is 

straightforward and presents no complex questions of state law.  

 

Id. (emphasis added). 

The District Court ignored this mandate, made no finding that the 

jurisdictional issues were more “difficult” than the non-jurisdictional issues it 

relied on to dismiss, and instead simply chose to avoid the jurisdictional issues 

without acknowledging the general rule that jurisdiction comes first when 

considering dismissal of a removed case. Order at 7-8 (“Prudential standing is an 

important threshold question for courts to consider, even prior to constitutional 

standing or jurisdictional issues like sovereign immunity.”).  

This is particularly egregious when, as here, all parties agree that there is a 

lack of subject matter jurisdiction. Defendants argued the District Court lacked 

subject matter jurisdiction in their motions to dismiss (which is odd after they 

claimed subject matter jurisdiction existed for removal) and Plaintiff agreed by 
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almost immediately filing a motion to remand to state court for lack of subject 

matter jurisdiction. Ignoring the parties’ unanimous agreement that the District 

Court lacked subject matter jurisdiction and instead dismissing on other grounds 

is hardly the “sensitivity to state courts' coequal stature [that] should impel the 

federal court to dispose of [jurisdiction] first.” Ruhrgas., 526 U.S. at 587-88. The 

District Court should be reversed.  

D. No Alternative Grounds Justify Dismissal 

Plaintiff recognizes that this Court has discretion to uphold the lower 

Court’s decision on alternative grounds if it finds support in the record. See Bath 

v. Nat'l Assoc. of Intercollegiate Athletics, 843 F.2d 1315, 1317 (10th Cir. 1988). Plaintiff 

believes the grounds for dismissal cited by the Court—lack of third-party standing 

and generalized grievance—were in error. Thus, absent a remand to state court for 

lack of subject matter jurisdiction, any other issues should be considered by the 

District Court on remand because the Court intentionally avoided those issues in 

its dismissal order and because the record has not been fully developed with 

respect to the legal arguments on the merits. Id.  

However, if the Court were to reach Defendants’ other arguments for 

dismissal, Plaintiff believes they are without merit. First, Plaintiff has Article III 

standing because this is not a generalized grievance. See supra at 31-36. But even if 
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he does not, a decision finding a lack of Article III standing should lead to remand 

to state court for lack of subject matter jurisdiction, not dismissal. 28 U.S.C.§ 

1447(c); Collier v. SP Plus Corp., 889 F.3d 894, 896 (7th Cir. 2018) (standing a 

question of subject matter jurisdiction); App. 77-82 (Plaintiff’s motion for remand 

arguing same).  

Moreover, Defendants other arguments in their motions to dismiss are 

entirely without merit. Common law sovereign immunity does not bar these 

claims against the State. See App. at 113 (Response to Motions to Dismiss citing 

Evans v. Bd. of Cty. Comm’rs, 482 P.2d 968 (1971)). State Courts are courts of general 

jurisdiction that can hear federal claims. See App. at 114 (Response to Motions to 

Dismiss citing Colo. Const. art. VI, § 9 (“[t]he district courts shall be trial courts of 

record with general jurisdiction, and shall have original jurisdiction in all civil, 

probate, and criminal cases ….”); Consumer Crusade v. Affordable Health Care Sol., 

121 P. 3d 350, 353 (Colo. App. 2005) (“Moreover, state courts of general jurisdiction 

are presumed to have jurisdiction over federal claims.” (citing Tafflin v. Levitt, 493 

U.S. 455 (1990)).  

And Plaintiff has sufficiently pleaded a claim for quiet title under Colorado 

state law based on the public easement encumbering the State’s title. See App. at 
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114-115 (Response to Motions to Dismiss citing Colo. R. Civ. P. 105 (“In any 

proceeding for the recovery of real property or an interest therein….” (emphasis 

added)); Keith, 961 P.2d at 519 (“[T]he action to quiet title here must address the 

interests of all of the parties….” (emphasis added)). 

E. If the Court Needs to Reach the Issue of the Nature of the State’s Title in 

Navigable Rivers, It Should Certify That Question to the Colorado 

Supreme Court 

Plaintiff believes the Court need not reach the issue of the nature of the 

State’s title in navigable riverbeds because, for standing purposes, Plaintiff’s non-

frivolous interpretation of the law must be taken as true and Plaintiff’s 

interpretation of the law is non-frivolous. See supra at 28-30 (arguing same). Taken 

as true, Plaintiff’s interpretation of the law requires reversal because it means he 

was alleging his own rights, not the State’s. See supra at 21-26 (arguing Plaintiff did 

not allege third-party standing).  

However, if the Court were to disagree and believe that it needs to reach the 

issue, the Court should certify the question of the nature of the State’s title in 

navigable riverbeds to the Colorado Supreme Court pursuant to Colo. App. R. 

21.1(a) because it would be an issue of first impression under Colorado law, 

dispositive to this appeal, and an issue of statewide importance. See Allstate Ins. 

Co. v. Brown, 920 F.2d 664, 667 (10th Cir. 1990) (certification appropriate “where 
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the legal question at issue is novel and the applicable state law is unsettled.”); see 

also App. at 153-158 (Motion to Certify in District Court), 159-171 (Responses to 

Motion to Certify), 172-176 (Reply to Motion to Certify).  

CONCLUSION 

For all of these reasons, Plaintiff respectfully requests that the District 

Court’s order be reversed and that this case either be remanded to the District 

Court for further proceedings or remanded to state court because this Court and 

the District Court lack subject matter jurisdiction.  

REASON FOR REQUESTING ORAL ARGUMENT 

Oral argument is requested because of the number and complexity of issues 

involved in this appeal. 

       Respectfully Submitted,  

 

       s/Alexander Hood 

       Alexander N. Hood 

       Mark Squillace 

       1410 High St., Suite 300 

       Denver, CO 80218 

       (802) 578-5682 

       AlexanderHoodLaw@gmail.com 

        

 

     Attorneys for Plaintiff-Appellant 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLORADO 

Magistrate Judge Kathleen M. Tafoya 

 

Civil Action No. 18–cv–01710–KMT 

 

 

ROGER HILL, 

 

 Plaintiff, 

 

v.  

 

MARK EVERETT WARSEWA,  

LINDA JOSEPH, and 

THE STATE OF COLORADO, 

 

 Defendants. 

 

______________________________________________________________________________ 

 

ORDER 

______________________________________________________________________________ 

 

 This case comes before the court on Defendants Linda Joseph and Mark Everett 

Warsewa’s (“Defendants Joseph and Warsewa”) “Motion to Dismiss” (Doc. No. 21, filed July 

26, 2018), to which Plaintiff Roger Hill (“Plaintiff”) filed a Response (Doc. No. 35, filed August 

28, 2018) and to which Defendants Joseph and Warsewa filed a Reply (Doc. No. 42, filed 

September 11, 2018).  Also before the court is Defendant State of Colorado’s (“Defendant State 

of Colorado” or the “State”) “Motion to Dismiss the First Amended Complaint” (Doc. No. 27, 

filed August 7, 2018), to which Plaintiff filed a Response (Doc. No. 35, filed August 28, 2018) 

and to which Defendant State of Colorado filed a Reply (Doc. No. 42, filed September 11, 2018).  

Before the court is also Plaintiff’s “Motion to Remand to State Court” (Doc. No. 28, filed August 

10, 2018), to which Defendant State of Colorado and Defendants Joseph and Warsewa filed 
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Responses (Doc. Nos. 34, 36) and to which Plaintiff filed a Reply (Doc. No. 40, filed August 31, 

2018).  

BACKGROUND 

 

 Plaintiff Roger Hill, a private citizen, has sued private landowners and the State of 

Colorado with the ultimate goal of securing his right to wade and to fly-fish in specific areas of 

the Arkansas River.  The following facts are taken from the Plaintiff’s Complaint and the parties’ 

submissions with respect to the pending motions to dismiss and motion to remand.  

 As much as 76-year-old Mr. Hill loves fly fishing on the Arkansas River, unfortunately 

he is not one of the private property owners of the Arkansas River riverbed.  Mr. Hill neither 

alleges nor claims that he owns any of the land at issue or that he has any claim on the title to the 

land.  Unless he is on public land as he traipses through the river, then, Mr. Hill could be 

trespassing on private property.  (See Doc. No. 13 [Am. Comp.], ¶ 1). 

 Unlike Mr. Hill, Defendants Waresa and Joseph own real property adjacent to and going 

into the Arkansas River.1  Pursuant to their deed, Defendants Waresa and Joseph purport to own 

the bed of the Arkansas River adjacent to their property, including Mr. Hill’s favorite fishing 

hole.  (Id. at ¶¶ 7–14, Ex. 1).  They claim that Plaintiff trespasses on their land by standing and 

fishing on their property (id. at ¶ 14) and appear to be hell-bent on stopping him.  Warsewa and 

Joseph have employed numerous tactics to drive Mr. Hill and his fishing companions – and 

                                                           
1 This case neither deals with or concerns water rights in the Arkansas River. 
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inferentially other would-be trespassers – off their riverbed land, including shooting a gun at Mr. 

Hill’s fishing companion.2    

 After a number of altercations occurred between Plaintiff and Defendants Warsewa and 

Joseph (see id. at ¶¶ 16–48), Plaintiff filed the present lawsuit in the District Court, 11th Judicial 

District, Freemont County, Colorado, which was removed to federal court on July 6, 2018.  

(Doc. No. 1).3   

 Plaintiff contends the bed of the Arkansas River adjacent to any privately owned property 

is or should be public land owned by the State of Colorado in trust for the public.  (Id. at ¶¶ 7–

13).  In the First Amended Complaint, Plaintiff asserts that the doctrines of equal footing and 

navigability of title make the bed of the Arkansas River public land owned by the State of 

Colorado on which he may legally stand, walk, wade and fish.  (Id. at ¶ 2).  He seeks a 

declaratory judgment to this effect and requests injunctive relief barring Defendants Warsewa 

and Joseph from excluding Plaintiff from using the riverbed adjacent to their property.  (Id. at ¶¶ 

63-65).  Plaintiff claims that he fears physical violence, arrest, and claims of trespass if he 

returns to his fishing spot absent such a ruling by the court.4  (Am. Compl. at 15).  Plaintiff also 

asserts a claim for quiet title in which he requests an adjudication of the rights between the State 

                                                           
2 Defendant Warsewa was prosecuted for the shooting in the Fremont County Court and on 

August 25, 2015, Defendant Warsewa pleaded guilty to menacing pursuant to Colo. Rev. Stat. § 

18-3-206 for the incident.  (Am. Compl. ¶¶ 41-48.) 
3 The State of Colorado was not originally named as a defendant and was not a defendant when 

the case was removed.  After removal, Plaintiff filed a First Amended Complaint on July 17, 

2018, in which he named the State of Colorado as a defendant. 
4 Although Defendant Warsewa and Joseph appear to be rather extreme in their desire to rid 

themselves of Mr. Hill’s presence, this kind of claim is not unique to Plaintiff Hill.  

Notwithstanding the history of altercation between himself and Warsewa and Joseph, Plaintiff’s 

professed fears are no different from fear of repercussions that could plausibly be shared by any 

members of the public who willfully trespass on land claimed to be owned by private 

individuals. 
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of Colorado and Warsewa and Joseph.  He seeks a decree from the court that the property is 

owned by the State and held in trust for the public.  (Id. at ¶ 73).   

Defendants Joseph and Warsewa, and the State of Colorado, filed motions to dismiss. 

(Doc. Nos. 21, 27).  Defendants argue the case should be dismissed for lack of prudential 

standing, lack of constitutional standing, and failure to state a claim for relief.  (Id.)   

ANALYSIS 

 

Public access to Colorado’s rivers and the waters that flow within have been the subject 

matter of litigation for many years. See e.g., People v. Emmert, 198 Colo. 137, 141, 597 P.2d 

1025, 1027 (1979); St. Jude's Co. v. Roaring Fork Club, L.L.C., 351 P.3d 442 (Colo. 2015). 

Whether state inhabitants can meander in or around waterways unimpeded by the normal laws 

governing property ownership has its genesis in the equal footing doctrine, borne from a series of 

cases starting in 1842.  The Supreme Court has addressed the issue on more than one occasion, 

summing up the doctrine as follows: 

[U]pon its date of statehood, a State gains title within its borders to the beds of 

waters then navigable. It may allocate and govern those lands according to state 

law subject only to the United States' power to control such waters for purposes of 

navigation in interstate and foreign commerce.…To be navigable for purposes of 

title under the equal-footing doctrine, rivers must be navigable in fact, meaning 

they are used, or are susceptible of being used, ... as highways for commerce, over 

which trade and travel are or may be conducted in the customary modes of trade 

and travel on water. 

 

PPL Mont., LLC v. Mont., 565 U.S. 576 (2012) (internal citations and quotations omitted); see 

also Shively v. Bowlby, 152 U.S. 1, 31 (1894) (supporting proposition that States, in their 

capacity as sovereigns, hold “title in the soil of rivers really navigable,” which has federal 

constitutional significance under the equal-footing doctrine because of the structure of the 

government of the United States, providing for co-equal sovereigns under the constitution); Or. 
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ex rel. State Land Bd. v. Corvallis Sand & Gravel Co., 429 U.S. 363, 374 (1977)(“the basis for 

the equal-footing doctrine, under which a State’s title to these lands was “conferred not by 

Congress but by the Constitution itself”). 

 Mr. Hill argues that, despite almost 200 years of private ownership vested in parts of 

Colorado’s river beds, Colorado must now take title to the entirety of the state’s river beds and 

hold them in public trust for the benefit of the state’s citizenry.  What he has failed to consider, 

however, is that the State does not want ownership of these sections of privately owned river 

beds, preferring instead to defer to riparian private property ownership concepts.5   

 Applicability of any public trust doctrine is a matter of state law.  See Idaho v. Coeur 

d'Alene Tribe of Idaho, 521 U.S. 261, 283 (1997); Appleby v. City of New York, 271 U.S. 364, 

383 (1926).  The court notes that Colorado has rejected any generalized public trust doctrine.  

City of Longmont v. Colo. Oil & Gas Ass’n, 369 P.3d 573, 586 (Colo. 2016) (“The Colorado 

Constitution does not include a [public trust] provision. . . nor have we seen any applicable 

Colorado case law adopting the public trust doctrine in this state.”)  While equal-footing cases 

have frequently noted that a state takes title to the navigable waters and their beds in trust for the 

public, see Shively v. Bowlby, 152 U.S. 1, 49 (1894), the contours of that public trust do not 

depend upon the Constitution.  Under accepted principles of federalism, the states retain residual 

power to determine the scope of the public trust over waters within their borders, while federal 

                                                           
5 The State claims that in order to credit Mr. Hill’s argument, portions of the riverbed currently 

under private ownership would have to be “taken from their owners” and declared “public land 

owned by the state of Colorado, . . . invalidat[ing] private property rights that were established 

near or before the year 1876, raising a host of serious legal concerns for the State—not the least 

of which is whether the State [would owe] compensation for the taking of land . . . along a 280-

mile stretch of river.”  (Doc. No. 27. at 1.) 
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law determines riverbed title under the equal-footing doctrine.”  PPL Mont., LLC, 565 U.S. at 

603–04.   

 Additionally, the question here is not so much whether Colorado can turn its back on the 

responsibility of such an alleged “public trust” but whether a private citizen with no ownership 

right in the property can bring the issue to this court in the way it is currently framed.  The 

answer here is “no.” 

 Initially the court notes, without deciding, that while Mr. Hill might like to force the State 

of Colorado to change its position on title ownership of the Arkansas River riverbed by naming it 

as a defendant, he would be barred from doing so by the Eleventh Amendment.6  The Eleventh 

Amendment prohibits federal lawsuits by private citizens against non-consenting states. Port 

Auth. Trans-Hudson Corp. v. Feeney, 495 U.S. 299, 304 (1990).  It is “a bar to the exercise of 

federal subject matter jurisdiction.” Fent v. Okla. Water Res. Bd., 235 F.3d 553, 559 (10th Cir. 

2000).  Accordingly, it forbids not only the entry of judgment against a state but also the 

initiation of legal proceedings altogether.  Seminole Tribe v. Fla., 517 U.S. 44, 58 (1996); Lewis 

v. Clarke, 137 S. Ct. 1285, 1290 (2017) (“If … an action is in essence against a State even if the 

State is not a named party, then the State is the real party in interest and is entitled to invoke the 

Eleventh Amendment’s protection.”).   

 Since Mr. Hill cannot force the State to act, his claims boil down to an attempt by Mr. 

Hill to take it upon himself to assert the State’s perceived property rights.7  But he is once again 

                                                           
6 Eleventh Amendment immunity does not apply, of course, to Defendants Warsewa and Joseph 

and would not resolve the case against them and is not stated as grounds for dismissal here even 

by the State. 
7 The Attorney General has exclusive authority to represent the State’s interests in court. Mtn. 

States Legal Found. v. Costle, 630 F.2d 754, 771 (10th Cir. 1980) (citing State Bd. of Pharmacy 
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foiled because interested members of the public like Mr. Hill have no legally protected interest in 

the government’s perceived property rights, even if they might derive some benefit from public 

lands.  See Sw. Four Wheel Drive Ass’n v. Bureau of Land Mgmt., 363 F.3d 1069 (10th Cir. 

2004)(holding that off-road vehicle enthusiasts, as members of public, do not have title in public 

roads and cannot assert counties’ putative rights-of-way against the federal government); 

Kinscherff v. U.S., 586 F.2d 159, 160 (10th Cir. 1978)(explaining that members of the public do 

not have “title” in public roads and cannot maintain an action to quiet title in them, despite their 

use and enjoyment of them); see also Mtn. States Legal Found. v. Costle, 630 F.2d 754, 763 

(10th Cir. 1980)(holding that a member of the public lacks standing to raise claims on behalf of 

the State)(citing State Bd. of Pharmacy v. Hallett, 296 P. 540 (Colo. 1937); Brotman v. E. Lake 

Creek Ranch, L.L.P., 31 P.3d 886, 895 (Colo. 2001)(concluding that a private ranch “does not 

have standing as an adjacent landowner, as a taxpayer, or as a beneficiary of the school lands 

trust” to enjoin transfer of title in lands from the State School Land Board to another private 

citizen).  Therefore, Mr. Hill cannot bring a suit to quiet title to any land in the name of the State 

of Colorado.  Mr. Hill, quite simply, lacks prudential standing to pursue this case in any forum. 

Prudential standing is a “judicially-created set of principles” that limits the class of 

persons who may invoke the courts’ powers.  Bd. of Cty. Comm’rs of Sweetwater Cty. v. 

Geringer, 297 F.3d 1108, 1112 (10th Cir. 2002).  Prudential standing is an important threshold 

question for courts to consider, even prior to constitutional standing or jurisdictional issues like 

sovereign immunity.  See The Wilderness Soc., 632 F.3d at 1168 (proceeding to prudential 

                                                                                                                                                                                           

v. Hallett, 296 P. 540 (Colo. 1937)). Colorado law provides that the Attorney General is to 

appear “for the state” in all legal actions in which the State “is a party or interested.” COLO. 

REV. STAT. § 24-31-101(1)(a). 
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standing analysis without deciding whether the plaintiff had constitutional standing); Kowalski v. 

Tesmer, 543 U.S. 125 (2004) (skipping determination of constitutional standing to evaluate 

whether plaintiffs had “standing to raise the rights of others”); Tenet v. Doe, 544 U.S. 1, 6 n.4 

(2005) (explaining that prudential standing is the kind of “threshold question” that “may be 

resolved before addressing jurisdiction” and deciding threshold question prior to sovereign 

immunity issue); F.D.I.C. v. Meyer, 510 U.S. 471, 475, 114 S. Ct. 996, 1000, 127 L. Ed. 2d 308 

(1994) (“Sovereign immunity is jurisdictional in nature.”).  

 To satisfy the prudential standing requirement, a party must establish three conditions: 1) 

a plaintiff must assert his own rights, not the rights of third parties; and 2) the plaintiff’s claim 

must not be a “generalized grievance”; and 3) a plaintiff’s grievance must “arguably fall within 

the zone of interests protected or regulated by the statutory provision or constitutional guarantee 

invoked in the suit.”  Id.  (internal citations omitted); see RMA Ventures Cali. V. SunAmerica 

Life Ins. Co., 576 F.3d 1070, 1073 (10th Cir. 2009)(explaining that under doctrine of prudential 

standing, litigants cannot sue to enforce the rights of others); The Wilderness Soc. v. Kane Cnty, 

Utah., 632 F.3d 1162 (10th Cir. 2011)(determining that a plaintiff lacked prudential standing 

where it rested its claims on the government’s property rights instead of asserting a valid right to 

relief of its own).   

 It is undisputed that Plaintiff does not own the land in question and does not contend he 

should own the land in question.  Therefore, Plaintiff fails on the element that he must assert his 

own rights.  Additionally, Plaintiff does not show his claim is more than a generalized grievance 

based on a desire for the general public, including himself, to be able to fish in certain spots 

while standing on the bed of the Arkansas River and avoid the unpleasantness which could go 
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along with trespassing on private property.  As to this second element, too, Plaintiff fails the test 

of prudential standing.   

 Plaintiff’s position is analogous to the plaintiff in The Wilderness Soc., id., where the 

plaintiff sought to vindicate the property rights of the federal government as to roads in southern 

Utah.  See 632 F.3d at 1162 (vacating and remanding district court determination that plaintiff 

had prudential standing).  In The Wilderness Soc., the Tenth Circuit considered prudential 

standing in a case involving a Congressional grant of a right of way for highway construction 

over public lands that was not reserved for public uses.  The Bureau of Land Management posted 

signs purporting to close specific routes in Escalante National Monument to traffic.  The county 

requested that the government remove the signs closing the routes, but the government refused.  

Thereafter, the county removed the signs, but it was not the federal government who brought suit 

as a result.  Id. at 1165–66.  Instead, The Wilderness Society (TWS”) a private entity, brought 

suit seeking to enforce the federal government’s rights to conserve the land by closing the routes, 

citing public conservation interests as the ultimate driving force.  Id. at 1171.  The Tenth Circuit 

found that TWS was seeking to improperly enforce rights that belonged to the federal 

government.  The court noted: “TWS has taken sides in what is essentially a property dispute 

between two landowners. . . [b]ut TWS lacks any independent property rights of its own.”  Id.  

The court found that TWS lacked prudential standing.  The same is true here for Mr. Hill, who is 

attempting to insert himself between Warsewa and Joseph on one side and the State of Colorado 

on the other.  Mr. Hill – just like TWS – lacks prudential standing. 
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 a. Motions to Dismiss 

 “To survive a motion to dismiss, a complaint must contain sufficient factual matter, 

accepted as true, to ‘state a claim to relief that is plausible on its face.’”  Ashcroft v. Iqbal, 556 

U.S. 662, 129 S.Ct. 1937, 1949 (2009) (citing Bell Atlantic Corp., v. Twombly, 550 U.S. 544, 

570 (2007)).  The Tenth Circuit has held that dismissing a case for lack of prudential standing is 

appropriate under Fed. R. Civ. P. 12(b)(6) rather than Fed. R. Civ. P. 12(b)(1) because prudential 

standing is not jurisdictional.  VR Acquisitions LLC v. Wasatch Cty., 853 F.3d 1142, 1146 n. 4 

(10th Cir. 2017) (“we assume without deciding that it is appropriate to dismiss a complaint under 

Rule 12(b)(6), rather than Rule 12(b)(1), when the plaintiff lacks prudential standing”); see, e.g. 

Hartnett v. Farm Serv. Agency, U.S. Dep’t of Agric., No. 18-CV-01045-EFM-GEB, 2018 WL 

2971692, at *4 (D. Kan. June 12, 2018) (dismissing complaint for lack of prudential standing 

subject to Rule 12(b)(6)); see, e.g. Harold H. Huggins Realty, Inc. v. FNC, Inc., 634 F.3d 787, 

795 n.2 (5th Cir. 2011) (“a dismissal for lack of prudential or statutory standing is properly 

granted under the rule governing motions to dismiss for failure to state a claim”).   

 Because he lacks prudential standing, Mr. Hill has failed to state a claim and therefore, 

under Fed. R. Civ. P. 12(b)(6), his case must be dismissed.  

 b. Motion to Remand  

In the Motion to Remand, Plaintiff contends the entire suit should be remanded based on 

Eleventh Amendment immunity, which he argues the State effectively claimed in its Motion to 

Dismiss.  (Doc. No. 28 at 3–4).  As noted infra, the Tenth Circuit has held that prudential 

standing creates a threshold question for courts to consider prior to jurisdictional issues, such as 

sovereign immunity.  See, e.g., The Wilderness Soc., 632 F.3d at 1168; Tenet, 544 U.S. at n.4. 
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While the court discussed the Eleventh Amendment with respect to the manner in which Mr. Hill 

was required to proceed, this court dismisses this action under Fed. R. Civ. P. 12(b)(6), not on 

the grounds of Eleventh Amendment immunity.  Because the case is dismissed on this threshold 

issue, which is one that cannot be cured by any amendment to his pleadings, the court denies 

Plaintiff’s Motion to Remand.    

 Accordingly, it is ORDERED  

 

 The “Motion to Dismiss” (Doc. No. 21) and the “Motion to Dismiss the First Amended 

Complaint” (Doc. No. 27) are GRANTED. The First Amended Complaint is dismissed pursuant 

to Fed. R. Civ. P. 12(b)(6).   

 It is further ORDERED  

 1. “Motion to Remand to State Court” (Doc. No. 28) is DENIED.  All other pending 

motions are now denied as MOOT; 

 2. The defendants are awarded their costs to be taxed by the Clerk of Court in the 

time and manner prescribed by Fed. R. Civ. P. 54(d)(1) and D.C.COLO.LCivR 54.1.  

 3. This case is and shall be CLOSED. 

 

Dated this 8th day of January, 2019.  
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLORADO 

 
 
Civil Action No. 18-cv-01710-KMT 
 
ROGER HILL, 
 

Plaintiff, 
 
v.  
 
MARK EVERETT WARSEWA, 
LINDA JOSEPH, and 
THE STATE OF COLORADO, 
 

Defendants. 
  
 

FINAL JUDGMENT 
  

 
PURSUANT to and in accordance with Fed. R. Civ. P. 58(a) and the Order entered by the 

Honorable Kathleen M. Tafoya on January 8, 2019, and incorporated herein by reference as if 

fully set forth, it is 

ORDERED that the Motion to Dismiss (Doc. No. 21) and the Motion to Dismiss the First 

Amended Complaint (Doc. No. 27) are GRANTED.   It is 

FURTHER ORDERED that final judgment is hereby entered in favor of Defendants, 

Mark Everett Warsewa, Linda Joseph, and the State of Colorado and against Plaintiff, Roger 

Hill.  It is 

 FURTHERED ORDERED that the defendants are awarded their costs to be taxed by the 

Clerk of the Court in the time and manner prescribed by Fed. R. Civ. P. 54(d)(1) and 

D.C.COLO.LCivR 54.1.  It is 

 FURTHER ORDERED that plaintiff’s Complaint and this civil action are DISMISSED 
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pursuant to Fed. R. Civ. P. 12(b)(6). 

 

 

DATED at Colorado Springs, Colorado this 10th day of January 2019. 
 
       FOR THE COURT: 
 
       JEFFREY P. COLWELL, CLERK 
 
 
       s/ K. Senamontry 

      Deputy Clerk 
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