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Paria River Road, a Utah road that is the subject of an upcoming trial in a bellwether public lands lawsuit. Ray Bloxham/Southern Utah Wilderness Alliance

Long and winding battle over Utah roads faces key court test
Jennifer Yachnin, E&E News reporter  • Published: Friday, January 31, 2020

A federal court in Utah next week will attempt to resolve a long-running dispute over 35,000 miles of roads that 
crisscross public lands in the Beehive State — although both sides of the legal battle admit it's little more than a 
rest stop in a fight that could carry on for the foreseeable future.

The lawsuit, based on complaints filed in 2012 by Utah state officials and nearly two dozen county governments, 
asks the U.S. District Court for the District of Utah to determine the ownership of nearly 12,000 rights of way in 
the state established under a Civil War-era mining law.

Local officials assert the litigation is necessary to settle ownership of the roads — and prevent the federal 
government from curtailing their use or maintenance — while environmentalists suggest a state victory could lead 
to paved roads cutting across otherwise protected public lands.

But it's a behemoth task that the court itself predicted in 2015 "would consume more than 5,500 court days or 22 
court years," even if each route could be assessed in just three hours.

Rather than sort out each of those cases individually, Judge Clark Waddoups will oversee a bellwether trial, 
focused on just 15 roads in southern Utah. Proceedings will begin Monday.

"This impending trial is not just about fifteen roads in Kane County. It is about constructing a framework through 
which this enormously burdensome and decades-long festering R.S. 2477 cloud over public lands access and 
management can be resolved," Assistant Utah Attorney General Anthony Rampton wrote in the state's pretrial 
brief filed earlier this month.

In an interview with E&E News, Rampton explained that the case will create a template for processing the wealth 
of claims. "It's just not possible to litigate 12,500 roads," he said.

The case centers on routes that the state and counties assert were created under Revised Statute 2477, an 1866 
law that allowed for the construction of roads across unreserved public lands.

While Congress repealed that law through the Federal Land Policy and Management Act in 1976, valid rights of 
way created under the old system were permitted to continue.

In its pretrial brief, Utah's attorneys assert that those remaining R.S. 2477 routes "provide indispensable access 
to towns, mines, ranches, resources, grazing allotments, water systems, lands held in trust for the benefit of 
Utah's schoolchildren, family camping and picnic areas, and unbelievable vistas."

Conservation groups opposed to the effort to shift control of the roads to Utah and its local governments, 
however, see little more than a land grab.

"It's a rural myth that R.S. 2477 rights of way form the backbone of Utah's transportation network, and it's a myth 
perpetuated by the state and Kane County and other southern Utah counties," Southern Utah Wilderness Alliance 
Legal Director Stephen Bloch told E&E News.
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Grand Bench Road, another Utah road involved in the lawsuit. Ray Bloxham/Southern Utah Wilderness Alliance

Environmental groups, including SUWA as well as the Sierra Club, Wilderness Society and Grand Canyon Trust, 
intervened in the lawsuit on the federal government's behalf.

"Less than 20% of the states' and counties' R.S. 2477 claims are what we call 'B roads,'" Bloch explained. "Those 
are roads that are maintained: They're graveled; they're a little bit wider ... they connect towns or popular 
destinations."

Bloch added that the majority of routes are unmaintained, or "class D," roads that can include nontraditional 
avenues like dry streambeds.

"They may be popular for modern day activities like off-roading, but they are not any part of a valid, legitimate 
transportation system," he said.

In its pretrial brief, the Justice Department offered a more bloodless defense against Utah's claims, asserting that 
at least five of the routes are "presently used or open to use by the public," and ownership of the roads is not in 
dispute.

"Although Plaintiffs may wish that the United States affirmatively and formally recognize their claimed rights of 
way, the United States has no duty to make such determinations as part of its land use and travel management 
planning," Deputy Assistant Attorney General Jean Williams wrote in the brief.

The Justice Department also argued that the statute of limitations to challenge other roads, including those used 
for ranching or off-highway vehicle recreation, is long expired.

In fact, Utah and Kane County lost an earlier attempt to clarify ownership of some R.S. 2477 routes, arguing in 
part that uncertain ownership of the roads prevented state and local governments from being able to improve or 
maintain the routes.

Although a lower court awarded Kane County access to 12 of the 15 roads it cited in its lawsuit, the 10th U.S. 
Circuit Court of Appeals later scaled back that decision.

The appellate court found that six of the roads did not have a "disputed title," meaning the court did not have 
jurisdiction to rule in the case.

The Supreme Court declined to hear the case in late 2015 (Greenwire, Oct. 13, 2015).

On the road again

Much of the trial, which is scheduled to last up to four weeks, is expected to center on efforts by Utah and Kane 
County to demonstrate the validity of the 15 disputed roads. Nearly all run through the original boundaries of the 
Grand Staircase-Escalante National Monument.

But the process to prove an R.S. 2477 claim can be an unusual one, since the plaintiffs must demonstrate that a 
right of way was in use for a decade prior to the passage of FLPMA — in other words, that a route, typically 
unmaintained, was in regular use throughout the 1960s.

Because records demonstrating the construction or maintenance of a road or highway may not exist, Waddoups, 
a George W. Bush appointee, will have to weigh evidence including older maps, aerial photography and even 
testimony from individuals who used the routes more than 50 years ago.

"We're severely handicapped just because of the passage of time," Rampton told E&E News. "Documents get 
lost, witnesses pass away — probably 90% of our witness pool that was alive in 1976 has passed away."

In addition, Rampton said that since a majority of the roads in question were not regularly maintained in 1976, the 
state and counties must be able to show "continuous public use."

But that evidence is likely to create smaller battles, as both sides argue over the definition of continuous, as well 
as who is a qualified user of the road — the general public or someone more specific, such as a Bureau of Land 
Management grazing permit holder.

"There are all kinds of these subissues that come into play," Rampton said, adding that the bellwether case is 
intended to set standards for the thousands of other disputes waiting in the wings. "What we're trying to do is 
come up with tests that are more clear and perhaps more objective so we can handle the processing of these 
claims more efficiently."



Regardless of the outcome of the Kane County case, both sides anticipate it will be appealed to the 10th Circuit.

Down that road before

Disputes over the ownership of R.S. 2477 roads — which also exist across states like California, Colorado and 
Alaska — began bubbling up in the late 1980s and early 1990s, largely in response to efforts to legislate new 
wilderness areas.

Then-Utah Rep. Wayne Owens (D) in 1989 proposed the "America's Red Rock Wilderness Act," which would 
have designated nearly 6 million acres of wilderness in the state.

Owens introduced the legislation in response to a flawed public lands inventory conducted by BLM in Utah, which 
opponents said grossly underestimated land available for potential wilderness study areas.

While states and local governments prepared to file lawsuits against the government, lawmakers attempted to 
move their own legislation on the issue. They disagreed over bills that would have forced the government to 
disprove R.S. 2477 claims and made it all but impossible for rights of way to continue within national parks, 
wildlife refuges or wilderness areas.

During the George W. Bush administration, the Interior Department itself moved to settle the dispute by creating a 
process that allows the secretary to give up the federal government's right to a roadway or trail.

Although Utah officials proposed such claims in the early 2000s, the process fell apart when the model claim — a 
Juab County road known as Weiss Highway — failed after records surfaced showing that Interior itself had 
constructed the road in the 1930s (E&E Daily, Sept. 17, 2004).

But late last year, Utah officials made a new attempt to use the process, requesting a review of a 10-mile gravel 
route known as Manganese Road in southwest Utah.

Democratic senators warned Interior Secretary David Bernhardt not to pursue the issue while the bellwether 
lawsuit remains incomplete, asserting that any decision the department makes would be "fatally flawed" (E&E 
Daily, Nov. 19, 2019).
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