
Clay R. Smith 

Chief Editor, AILD 

CWAG & AG Alliance 

1807 W. Bannock St. I Boise ID 83702 

208.350.6426 (Direct Dial) l 208.724.9780 (Cell) 

Clay.Smith@cwagweb.org 

 

Indian Child Welfare Act—Petitions for writ of certiorari filed by both sides from 

Fifth Circuit Brackeen decision 
 

The United States, four Tribes led by the Cherokee Nation, the State of Texas, and the individual 

plaintiffs filed petitions for writ of certiorari on September 3, 2021 seeking review of the Fifth 

Circuit’s closely-divided en banc opinion in Brackeen v. Haaland, 994 F.3d 249 (2021). In 

complex and multi-pronged constitutional challenges to various provisions of the Indian Child 

Welfare Act and Administrative Procedure Act-based challenges to regulations issued by the 

Secretary of the Interior to implement ICWA, the court of appeals affirmed in part, reversed in 

part, and affirmed in part by an equally divided court without a precedential opinion a district court 

judgment that had accepted most of the challenges. Brackeen v. Zinke, 338 F. Supp. 3d 514 (N.D. 

Tex. 2018).  

 

The United States’ and the Tribes’ petitions present the same three questions although phrased 

somewhat differently. The Government’s petition identifies them as: 

1. Whether various provisions of ICWA—namely, the minimum standards of Section 

1912(a), (d), (e), and (f); the placement-preference provisions of Section 1915(a) and 

(b); and the recordkeeping provisions of Sections 1915(e) and 1951(a)—violate the 

anticommandeering doctrine of the Tenth Amendment. 

2. Whether the individual plaintiffs have Article III standing to challenge ICWA’s 

placement preferences for “other Indian families,” 25 U.S.C. 1915(a)(3), and for 

“Indian foster home[s],” 25 U.S.C. 1915(b)(iii). 

3. Whether Section 1915(a)(3) and (b)(iii) are rationally related to legitimate 

governmental interests and therefore consistent with equal protection. 

 

Texas’s petition presents four questions: 

1. Whether Congress has the power under the Indian Commerce Clause or otherwise 

to enact laws governing state child-custody proceedings merely because the child is or 

may be an Indian. 

2. Whether the Indian classifications used in ICWA and its implementing regulations 

violate the Fifth Amendment’s equal-protection guarantee. 

3. Whether ICWA and its implementing regulations violate the anticommandeering 

doctrine by requiring States to implement Congress’s child-custody regime. 

4. Whether ICWA and its implementing regulations violate the nondelegation doctrine 

by allowing individual tribes to alter the placement preferences enacted by Congress. 

 

The individual plaintiffs’ petition presents two questions: 

1. Whether ICWA’s placement preferences—which disfavor non-Indian adoptive 

families in child-placement proceedings involving an “Indian child” and thereby 
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disadvantage those children—discriminate on the basis of race in violation of the U.S. 

Constitution. 

2. Whether ICWA’s placement preferences exceed Congress’s Article I authority by 

invading the arena of child placement—the “virtually exclusive province of the States,” 

Sosna v. Iowa, 419 U.S. 393, 404 (1975)—and otherwise commandeering state courts 

and state agencies to carry out a federal child-placement program. 

 

The United States’ petition (No. 21-376), the Tribes’ petition (No. 21-377), Texas’s petition 

(No. 21-378), and the individual plaintiffs’ petition (No. 21-380) are linked below to the 

Supreme Court’s docket. 

 

United States’ Cert. Petition: https://www.supremecourt.gov/DocketPDF/21/21-

376/191447/20210903170102285_Brackeen%20090221.8.pdf 

 

Tribes’ Cert. Petition: https://www.supremecourt.gov/DocketPDF/21/21-

377/191402/20210903150048143_Brackeen%20Cert%20Petition%20Final.pdf 

 

Texas’s Cert. Petition: https://www.supremecourt.gov/DocketPDF/21/21-

378/191330/20210903110440624_Texas%20v%20Haaland_Petition%20for%20Writ.pdf 

 

Individual Plaintiffs’ Cert. Petition: https://www.supremecourt.gov/DocketPDF/21/21-

380/191451/20210903173358008_ICWA%20Cert.%20Petition%20-%20TO%20FILE.pdf 

 


