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THE TRANSFORMATION OF THE ENERGY SECTOR

Court weighs challenge to Trump NEPA overhaul
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Environmental groups are urging a federal court not to dismiss a challenge to a Trump administration regulation
for how agencies analyze the impacts of major projects like highways and pipelines.

Alaska Community Action on Toxics and other groups say it is not too early to sue over the White House Council
on Environmental Quality's overhaul last year of the decades-old National Environmental Policy Act.

The NEPA rule, which is currently in effect, changed the federal government's guidance on the types of analyses
federal agencies have to conduct to comply with the landmark environmental law.

The Trump administration had said litigation was premature because federal agencies had yet to finalize their own
regulations based on the new standards. The rule hasn't caused "actual harm," since it hasn't yet been applied to
any projects, according to the administration (Greenwire, Dec. 2, 2020).

The challengers warned the U.S. District Court for the Northern District of California last week that there wouldn't
be a definitive moment when they could challenge when agencies exempted federal actions from NEPA
procedures under the new "fundamentally flawed and unlawful" rule.

"This is existing and ongoing harm that reinforces the need for judicial resolution now, not in some indeterminate
future. Indeed, Plaintiffs do not have to wait for greater injury to occur before challenging the Final Rule," the
groups wrote.

The new regulation in part eliminates language instructing agencies to assess cumulative and indirect effects of
projects, a decision critics warned would undercut the federal government's assessment of climate and other
environmental risks.

CEQ had defended its changes as necessary to speed up federal project approvals that had been delayed by
paperwork requirements and litigation.

But the challengers said the changes themselves are a violation of NEPA.

"The Final Rule limited the scope of actions to which NEPA applies, eviscerated the thorough environmental
analysis and alternative development that lies at the statute's heart, reduced the public's ability to participate in
federal agency decisionmaking, and sought to limit judicial review of agency NEPA compliance," they wrote to the
court.
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Green groups are defending their right to challenge the White House Council on Environmental Quality's overhaul of its National
Environmental Policy Act regulations. Sean Hayford Oleary/Flickr
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"These changes violated the text and purpose of NEPA, and the imminent risk of harm to Plaintiffs underscores
Plaintiffs' standing to bring this litigation," they said.
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