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401/101
33 U.S.C. § 1341 –

(a) Compliance with applicable requirements; 
application; procedures; license suspension

(1) Any applicant for a Federal license or permit to 
conduct any activity including, but not limited to, the 
construction or operation of facilities, which may result in 
any discharge into the navigable waters, shall provide 
the licensing or permitting agency a certification from 
the State in which the discharge originates or will 
originate, or, if appropriate, from the interstate water 
pollution control agency having jurisdiction over the 
navigable waters at the point where the discharge 
originates or will originate, that any such discharge will 
comply with the applicable provisions of sections 1311, 
1312, 1313, 1316, and 1317 of this title.



REASONABLE ASSURANCE

40 CFR § 121.2 Contents of certification.

(a) A certification made by a certifying agency shall include the following:

(1) The name and address of the applicant;

(2) A statement that the certifying agency has either (i) examined the application made by the applicant to the 

licensing or permitting agency (specifically identifying the number or code affixed to such application) and bases its 

certification upon an evaluation of the information contained in such application which is relevant to water quality 

considerations, or (ii) examined other information furnished by the applicant sufficient to permit the certifying 

agency to make the statement described in paragraph (a)(3) of this section;

(3) A statement that there is a reasonable assurance that the activity will be conducted in a manner which will not 

violate applicable water quality standards;

(4) A statement of any conditions which the certifying agency deems necessary or desirable with respect to the 

discharge of the activity; and

(5) Such other information as the certifying agency may determine to be appropriate.

(b) The certifying agency may modify the certification in such manner as may be agreed upon by the certifying 

agency, the licensing or permitting agency, and the Regional Administrator.



401/101 cont.
If the State, interstate agency, or Administrator, as the 
case may be, fails or refuses to act on a request for 
certification, within a reasonable period of time (which 
shall not exceed one year) after receipt of such request, 
the certification requirements of this subsection shall be 
waived with respect to such Federal application. No 
license or permit shall be granted until the certification 
required by this section has been obtained or has been 
waived as provided in the preceding sentence. No 
license or permit shall be granted if certification has 
been denied by the State, interstate agency, or the 
Administrator, as the case may be.



401/101 cont.
Any certification provided under this section shall set 
forth any effluent limitations and other limitations, and 
monitoring requirements necessary to assure that any 
applicant for a Federal license or permit will comply with 
any applicable effluent limitations and other limitations, 
under section 1311 or 1312 of this title, standard of 
performance under section 1316 of this title, or 
prohibition, effluent standard, or pretreatment standard 
under section 1317 of this title, and with any other 

appropriate requirement of State law set forth in such 
certification, and shall become a condition on any 
Federal license or permit subject to the provisions of this 
section.



401/101 – Downstream States
(2) …Whenever such a discharge may affect, as determined by the Administrator, 
the quality of the waters of any other State, the Administrator within thirty days of 
the date of notice of application for such Federal license or permit shall so notify 
such other State, the licensing or permitting agency, and the applicant. If, within 
sixty days after receipt of such notification, such other State determines that such 
discharge will affect the quality of its waters so as to violate any water quality 
requirements in such State, and within such sixty-day period notifies the 
Administrator and the licensing or permitting agency in writing of its objection to 
the issuance of such license or permit and requests a public hearing on such 
objection, the licensing or permitting agency shall hold such a hearing. The 
Administrator shall at such hearing submit his evaluation and recommendations 
with respect to any such objection to the licensing or permitting agency. Such 
agency, based upon the recommendations of such State, the Administrator, and 
upon any additional evidence, if any, presented to the agency at the hearing, 
shall condition such license or permit in such manner as may be necessary to 
insure compliance with applicable water quality requirements. If the imposition of 
conditions cannot insure such compliance such agency shall not issue such 
license or permit.



PUD No. 1 of Jefferson County v. Wash. Dept. of Ecology, 511 U.S. 700, 

114 S.Ct. 1900, 128 L.Ed.2d 716 (1994)

“Section 401(d) thus allows the State to impose “other limitations” on the project in 
general to assure compliance with various provisions of the Clean Water Act and 
with “any other appropriate requirement of State law.” Although the dissent 
asserts that this interpretation of § 401(d) renders § 401(a)(1) superfluous, post, at 
1916, we see no such anomaly. Section 401(a)(1) identifies the category of 
activities *712 subject to certification—namely, those with discharges. And §
401(d) is most reasonably read as authorizing additional conditions and limitations 
on the activity as a whole once the threshold condition, the existence of a 
discharge, is satisfied.”

“Moreover, limitations to assure compliance with state water quality standards are 
also permitted by § 401(d)'s reference to “any other appropriate requirement of 
State law.” We do not speculate on what additional state laws, if any, might be 
incorporated by this language.3 **1910 But at a minimum, limitations imposed 
pursuant to state water quality standards adopted pursuant to § 303 are 
“appropriate” requirements of state law. Indeed, petitioners appear to agree that 
the State's authority under § 401 includes limitations designed to ensure 
compliance with state water quality standards.”

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994118489&pubNum=708&originatingDoc=I7b5560f15a2e11dbbe1cf2d29fe2afe6&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.DocLink)&__lrTS=20180705221048683#co_footnote_B00431994118489


S.D. Warren Co. v. Maine Bd. Of Environmental Protection, 547 U.S. 

370, 126 S.Ct. 1843, 164 l.Ed.2d 625 (2006) 

The dispute turns on the meaning of the word “discharge,” the key to the 

state certification requirement under § 401.2 The Act has no definition of the 

term, but provides that “[t]he term ‘discharge’ when used without 

qualification includes a discharge of a pollutant, and a discharge of 

pollutants.”3 33 U.S.C. § 1362(16). It does define “discharge of a pollutant” 

and “discharge of pollutants” as meaning “any addition of any pollutant to 

navigable waters from any point source.” *376 § 1362(12). But “discharge” 

presumably is broader, else superfluous, and since it is neither defined in the 

statute nor a term of art, we are left to construe it “in accordance with its 

ordinary or natural meaning.” FDIC v. Meyer, 510 U.S. 471, 476, 114 S.Ct. 996, 

127 L.Ed.2d 308 (1994).



401/101 Cont. 

Any Activity May “Discharge”

Water Quality and 

Other State Laws

Not limited to construction.

Not preempted by the Federal 
Power Act - PUD No. 1 of Jefferson 

County v. Wash. Dept. of Ecology, 511 U.S. 
700, 114 S.Ct. 1900, 128 L.Ed.2d 716 (1994)

Do not have to show an actual 

discharge.  

Potential for discharge

No need to show discharge of 
a “Pollutant” S.D. Warren Co. v. 

Maine Bd. Of Environmental Protection, 

547 U.S. 370, 126 S.Ct. 1843, 164 l.Ed.2d 
625 (2006) 

Not limited to point sources or 
traditional discharges (i.e. 
NPDES point sources).

Can condition the certification 

with other laws reasonably 
related to water quality. PUD No. 

1 of Jefferson County v. Wash. Dept. of 
Ecology, 511 U.S. 700, 114 S.Ct. 1900, 128 
L.Ed.2d 716 (1994)



401/101 – Conditions are 

mandatory
Agencies must 

include conditions

…shall become a condition on 

any Federal license or permit 
subject to the provisions of this 
section.

Agency cannot 

permit if Denied

No license or permit shall be 
granted if certification has 
been denied by the State, 
interstate agency, or the 
Administrator, as the case may 
be.

States can 

propose actions 

that agencies 

cannot
E.g. – Mixing Zones



401/101 – Judicial Review

* Appeals concerning 401 Certifications are matters of State law.

* Appeals are not included in 33 USC 1369(b)(1).

* Not subject to challenge by citizen suit under 33 USC 1365

* Except for specific exceptions, challenges must be heard in State Court 

under applicable APA Standards of review.



Hell’s Canyon Complex Relicensing



Three Dams:  

Brownlee (1959); Oxbow (1961); Hells Canyon (1967)



COMPLEXITIES WITH THE COMPLEX
 * Hells Canyon Reach of Snake River is listed as impaired water per CWA 303(d) (33 USC 

1313(d))

 Temperature

 DO

 Nutrient

 Bio-Criteria

 * Boundary Water between Oregon and Idaho

 * Downstream State - Washington

 * ESA listed Endangered and Threatened Species

 Bull Trout (U.S. Fish and Wildlife Service)

 Snake River Steelhead (NMFS)

 Snake River Fall Chinook (NMFS)

 * Hells Canyon National Recreation Area

 * Hells Canyon Wilderness

 * Wild and Scenic River Designation

 * Tribal Treaty Rights – Nez Perce Tribe, Shoshone and Bannock Tribes



Four states – 1,078 Miles



HCC – Only a Fraction

95 Miles from Hells Canyon Dam to the End of Brownlee Reservoir

Water Quality Problems are largely the result of activities unrelated to 

the dams.

HCC is not the major contributor of pollutant loads to the River

The 401 Certification application for the Hells Canyon Dam is 2,460 

pages in length.   



Snake River Temperature

 Exceeds the State Water Quality Criteria for Salmonid Spawning for 

Fall Snake River Chinook.

 Temperature Criteria applies only during the Fall below Hells Canyon 

Dam.

 Temperature Criteria is exceeded due largely to upstream influences in 

the Main Stem Snake and Tributary waters where the criteria do not 

apply.  

 Ironically, the Criteria don’t apply to those waters because HCC eliminated 

Salmonid Spawning in those waters.



Hell’s Canyon Complex -

Temperature

OPTION #1 -

 Temperature Control Structure – In 

Brownlee Reservoir

 “Hypolimnetic pumping system 

(HPS).”

 Problem w/ Dissolved Oxygen

 Problem w/ Methylmercury

OPTION # 2 – 30 years
 Snake River Stewardship Plan (SRSP)

 In-stream habitat restoration projects 
in the mainstem Snake River that 
would reduce surface-area exposure 
to thermal loading from the sun and 
may provide additional shade from 
plantings:

 • Floodplain enhancement projects

 • Island creation projects

 • Inset floodplain creation

 • Emergent wetland creation

 Riparian revegetation projects in 
tributaries of the Snake River that 
would produce shade and reduce 
thermal loading from the sun.



Temperature Complexities

• Project Area in FERC License is limited Scope

• Project Area in the SRSP goes outside the Project Area

• Need for a separate legally enforceable agreement to provide “Reasonable Assurance.”

• The SRSP will take approximately 30 years to fully realize the temperature 

reduction benefits

• If the SRSP doesn’t work – Then what?  

• Temp. Control Structure

• REASONABLE ASSURANCE?



Anadromous Fish 

Above Complex

1958-60 Counts at Brownlee:

• 17,000 Fall Chinook

• 2,600 Spring Chinook

• 4,500 Steelhead

Source: 
https://www.nwcouncil.org/reports/colu
mbia-river-history/hellscanyon



Fish passage was required at all 

three dams

 Downstream Migration of Juveniles 

through Brownlee fails;

 The “Oxbow Incident”

 Habitat above dams so degraded 

it will not support sustainable runs.

 Fish Passage Ultimately 

Abandoned and focus shifted to 

Artificial propogation.



Oregon Fish Passage Requirements

509.585. Fish passage required for artificial obstructions; statewide inventory of 
artificial obstructions; waiver of requirement; exemptions

(1) It is the policy of the State of Oregon to provide for upstream and downstream 
passage for native migratory fish and the Legislative Assembly finds that 
cooperation and collaboration between public and private entities is necessary to 
accomplish the policy goal of providing passage for native migratory fish and to 
achieve the enhancement and restoration of Oregon’s native salmonid 
populations, as envisioned by the Oregon Plan. Therefore, except as provided in 
ORS chapter 509, fish passage is required in all waters of this state in which native 
migratory fish are currently or have historically been present.

(2) Except as otherwise provided by this section or ORS 509.645, a person owning or 
operating an artificial obstruction may not construct or maintain any artificial 
obstruction across any waters of this state that are inhabited, or historically 
inhabited, by native migratory fish without providing passage for native migratory 
fish.

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000534&cite=ORSTS509.645&originatingDoc=N04CC16B0B6ED11DB8E46AD894CF6FAAB&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


Idaho Fish Passage Requirements

Pre-2017
I.C. § 36-906

Fishways in dams--Screens in diversions--Removal of unused dams--Penalty

(a) Fishways Required. No person shall construct or maintain a dam or other obstruction 
which restricts the free and uninterrupted passage of fish in any stream in this state 
without a proper fishway therein. Such fishway shall be installed and maintained at 
the owner's expense and shall be of a sufficient kind and capacity as to 
accommodate seasonal movements of fish up and down the stream. Said fishway
shall be constructed according to plans and specifications approved by the 
director and such plans shall be incorporated into the overall design of said dam 
prior to the start of construction. The director, upon request, shall furnish design 
criteria for such fishway construction. 

***

 (c) Notification of Need--Screens or Fishways. When a need is found for screens or 
fishways in planned or existing diversions, dams or obstructions, the director shall order 
in writing the construction and installation of such screens or fishways. Said order shall 
specify the type, design and location of said screen or fishway and the time within 
which said screen or fishway must be installed. Said time shall not be less than thirty 
(30) days nor more than six (6) months from the date of service of said order.



Idaho Fish Passage Requirements

Post 2017
I.C. § 36-906

Fishways in dams--Screens in diversions--Removal of unused dams--Penalty

(a) Fishways Required. No person shall construct or maintain a dam or other obstruction which 
restricts the free and uninterrupted passage of fish in any stream in this state without a proper 
fishway therein. Such fishway shall be installed and maintained at the owner's expense and shall 
be of a sufficient kind and capacity as to accommodate seasonal movements of fish up and 
down the stream. Said fishway shall be constructed according to plans and specifications 
approved by the director and such plans shall be incorporated into the overall design of said 
dam prior to the start of construction. The director, upon request, shall furnish design criteria for 
such fishway construction. The provisions of this subsection do not apply to the Hells Canyon 
hydroelectric project.

***

 (c) Notification of Need--Screens or Fishways. When a need is found for screens or fishways in 
planned or existing diversions, dams or obstructions, the director shall order in writing the 
construction and installation of such screens or fishways. Said order shall specify the type, design 
and location of said screen or fishway and the time within which said screen or fishway must be 
installed. Said time shall not be less than thirty (30) days nor more than six (6) months from the 
date of service of said order.



Idaho Fish Passage Requirements

I.C. § 67-6302

Legislative approval required for certain actions

No action may be taken by any federal agency, state, state agency 

or any entity to introduce or to reintroduce any species into the state 

of Idaho without first securing the approval of the Idaho state 

legislature.



Oregon’s Biocriteria

340-041-0011. Biocriteria

Waters of the State must be of sufficient quality to support aquatic 

species without detrimental changes in the resident biological 

communities.

Bull Trout Passage

Marine Derived Nutrients



Oregon Seeks Return of Salmon 

Idaho Opposes

 Federal Power Act/Fish and Wildlife Coordination Act Proceedings 

before FERC.

 Staff recommends that Fish Passage not be included in license at this 

time because of poor habitat conditions upstream

 401 Certification - Fish Passage Requirement

 401 Certification – Bio-Criteria Requirement for Marine Derived 

Nutrients 



Idaho Power Petition to FERC for 

Declaratory Ruling re 401 

Certification
 Oregon and Idaho both oppose

 No jurisdiction of FERC to consider conditions in 401 Cert.

 Pre-mature to address 401 Certification as it was not final.

 FERC Agrees and Dismisses Petition

 Request for Reconsideration Denied

 Idaho Power Files Suit in DC Circuit Court challenging Dismissal of 

Petition. 



The Never-ending Story

 1997- when?

 IPC began relicensing process in 1997

 IPC submitted its first request for 401 Certification in 2003.  

 Each year thereafter it has withdrawn its request and resubmitted in 

order to continue to work with the agencies to find an acceptable 

solution within the one (1) year time constraint. 

 Resolution re Fish Passage issues are now being conducted at the 

Governor to Governor level of negotiations – DEQ’s and other 
agencies to side


