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A federal coXrt \esterda\ tossed oXt a legal challenge to former President TrXmp's oYerhaXl of National
EnYironmental Polic\ Act rXles.

The deciViRQ b\ the U.S. District CoXrt for the Western District of Virginia comes as the Biden administration
looks to reYamp the NEPA implementing regXlations Zith an e\e toZard climate change and enYironmental
jXstice.

"I am mindfXl that coXrts mXst not set the bar of jXsticiabilit\ Xnnecessaril\ high," JXdge James Jones Zrote in the
opinion dismissing the case, Wild Virginia v. Council on Environmental Qualit\.

"NeYertheless, I am left Zith the firm conYiction that the claims asserted in this case b\ these plaintiffs are not
appropriate for jXdicial resolXtion at this time," Zrote Jones, Zho Zas appointed dXring the Clinton administration.

K\m HXnter, a senior attorne\ at the SoXthern EnYironmental LaZ Center (SELC), Zhich represented Wild
Virginia and 16 other green groXps in the case, e[pressed disma\ at the rXling.

"I think Ze're disappointed in that it doesn't actXall\ recogni]e the realit\ of the sitXation," HXnter said in a phone
interYieZ Zith E&E NeZs.

"There Zere some misrepresentations made in coXrt that this rXle ZoXldn't start to appl\ Xntil agencies issXed
their oZn implementing regXlations in September," she continXed. "And that's not trXe."

NEPA, enacted b\ Congress 50 \ears ago, reqXires federal agencies to e[amine hoZ infrastrXctXre projects Zill
affect commXnities and consider alternatiYes. The bedrock enYironmental laZ has been an important tool for
opponents of proposed projects inclXding highZa\s, poZer plants and pipelines.

In 1978, the White HoXse CoXncil on EnYironmental QXalit\ issXed rXles instrXcting agencies hoZ to implement
NEPA. The TrXmp administration in AXgXst oYerhaXled those regXlations for the first time in more than 40 \ears.

TrXmp's NEPA rXle set a tZo-\ear deadline for completing enYironmental impact statements, Zhich proponents
said ZoXld speed Xp reYieZs of major infrastrXctXre projects. It also a[ed consideration of proposals' "cXmXlatiYe
impacts," Zhich critics said ZoXld ignore projects' contribXtions to climate change.

SELC sXed oYer TrXmp's rXle on behalf of 17 enYironmental groXps, inclXding Cape Fear RiYer Watch and
Alabama RiYers Alliance. More than 20 states and other green groXps broXght similar legal challenges, althoXgh
SELC's case had progressed the fXrthest.

Under President Biden, Zho has taken a Zhole-of-goYernment approach to combating climate change, CEQ is
reYising the TrXmp-era NEPA implementing rXle.

REGULATIONS

The White HoXse CoXncil on EnYironmental QXalit\ is at the center of legal Zrangling oYer former President TrXmp's changes to federal rXles tied to a bedrock enYironmental laZ. Francis ChXng/E&E NeZs



In Biden's first UegXlaWRU\ ageQda released earlier this month, CEQ oXtlined a tZo-stage process for
reconsidering the TrXmp-era rXle.

The first phase Zill make a "narroZ set of changes" to the rXle and is set to be pXblished in JXl\, according to the
agenda. The second phase Zill encompass "broader changes" and is e[pected in NoYember.

'TRR ... VSecXlaWiYe'

At a YirtXal hearing in April, Jones Zeighed a mRWiRQ from enYironmental groXps seeking to scrap TrXmp's NEPA
rXle and reinstate the prior regXlations from 1978 (Energywire, April 22).

The jXdge also considered a related mRWiRQ from Biden's JXstice Department asking the coXrt to send CEQ back
to Zork on the rXle ZithoXt a[ing it oXtright.

"CEQ is cXrrentl\ reconsidering the 2020 RXle's treatment of, and effect on, enYironmental jXstice, climate change
and pXblic participation in the NEPA process ² all issXes raised in this case," DOJ laZ\ers Zrote in their motion.

In dismissing the case, Jones conclXded that it Zas too earl\ to determine hoZ the rXle ZoXld affect the
enYironmental challengers, as agencies are still figXring oXt hoZ to appl\ the regXlation to indiYidXal projects.

"The potential applications and oXtcomes of the regXlator\ changes adopted are simpl\ too attenXated and
specXlatiYe to alloZ for a fXll Xnderstanding and consideration of hoZ the\ ma\ impact the plaintiffs," Jones Zrote.

He added that the green groXps lacked standing to bring the case in the first place becaXse "the harms the
plaintiffs allege are too specXlatiYe."

HXnter, the SELC attorne\, said Jones appeared to be coXnting on the regXlar rXlemaking process ² not the
coXrts ² to Xndo TrXmp's NEPA rXle.

"I think he's essentiall\ looking to the Biden administration, based on their representations in coXrt, to make this
fi[ so he doesn't haYe to," HXnter said.

Jones preYioXsl\ rejected the Biden administration's reqXest to paXse proceedings in Wild Virginia v. CEQ for 60
da\s (Energywire, Feb. 22). BXt other federal coXrts haYe agreed to 60-da\ sta\s in similar laZsXits oYer TrXmp's
NEPA regXlations.

In a declaUaWiRQ last Zeek to the U.S. District CoXrt for the SoXthern District of NeZ York, Zhich fro]e a similar
sXit from enYironmental groXps for 120 da\s, CEQ Chief of Staff MattheZ Lee-Ashle\ said the agenc\ is still
Zeighing Zhether TrXmp's rXle had an adYerse impact on climate change and enYironmental jXstice commXnities.

OXWlRRk fRU SURjecWV

SELC has compiled a list of 28 projects that it sa\s haYe alread\ been affected b\ TrXmp's NEPA rXle, inclXding
the MoXntain Valle\ pipeline, a hotl\ contested natXral gas project.

The Arm\ Corps of Engineers relied on TrXmp's NEPA rXle Zhen the agenc\ doZnpla\ed the need for the
deYelopers of MoXntain Valle\ and other pipelines to consider climate change Xnder its NationZide Permit 12,
according to the groXp.

BXt Christi Te]ak, managing director at ClearVieZ Energ\ Partners, said she thinks the rXling Zon't haYe a big
impact on recentl\ proposed energ\ deYelopments.

"For project sponsors Xndergoing NEPA reYieZs this \ear and ne[t, Ze think that the sitXation has not changed as
the prospects for formal reYision of the rXle alread\ created Xncertaint\," Te]ak said in an email to E&E NeZs.

"In oXr YieZ, CEQ's planned reconsideration alread\ had the potential to disrXpt and dela\ reYieZs for energ\
infrastrXctXre projects, particXlarl\ if the federal agenc\ has moYed reYieZs forZard Xnder the neZ rXle," she
added.

A coalition of indXstr\ groXps inclXding the American Farm BXreaX Federation and the American PetroleXm
InstitXte had interYened in Wild Virginia v. CEQ to preserYe the TrXmp-era NEPA rXle.

An API spokesperson didn't respond to a reqXest for comment \esterda\. CEQ doesn't comment on pending
litigation.

Reporter Niina H. Farah contributed.

This stor\ also appears in ClimateZire.
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