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Medicine Creek Treaty (1854)
Article III

“The right of taking 
fish, at all usual 
and accustomed 
grounds and 
stations, is further          
secured to said 
Indians, in common 
with all citizens of 
the Territory”
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1915 – 1970
Litigation re whether and to what extent the treaties 

preempt state fishing regulations

Tulee v. Washington, 315 U.S. 681 
(1942) (Yakama Treaty preempts 
state fishing license fee)

Puyallup Tribe v. Dep’t of Game, 
391 U.S. 392 (1968) (Medicine 
Creek Treaty does not preempt 
nondiscriminatory state regulations 
necessary for the conservation of 
fish) 
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Nisqually River, Jan. 1962
Daily Olympian, John Bailey photograph



1970 – U.S. sues Washington in the federal 
court in Tacoma

U.S. says Washington must 
allow treaty Indian fishermen 
to catch a “fair and equitable 
share” of the available fish; 
state  regulations that don’t 
provide a fair share are 
discriminatory.
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1974 “Boldt Decision”

• State fishing regulations must not 
discriminate against Indians

• Tribes have a right to a “fair 
share” of fish—state regulations 
that do not provide a “fair share” 
are discriminatory

• “Fair share” = 50% of available 
fish

United States v. Washington,
384 F. Supp. 312 (W.D. Wash. 1974)

U.S. District Judge George H. Boldt
(1903-1984)

Photo from Washington State Historical Society
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1979 - U.S. Supreme Court affirms
“Both sides have a right, secured by treaty, to take a fair share of the 
available fish.”  50/50 injunction upheld as equitable, but State can 

seek an adjustment later if circumstances change.
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Washington v. Washington State Commercial Passenger Fishing Vessel Ass’n, 443 U.S. 658 (1979)



USvWA Phase II 1976-1985

 Tribes allege the treaties bar State actions that 
“significantly and adversely affect fish habitat” 
and thereby “reduce the number or quality of 
fish available to treaty Indians”

 Phase II, “Round One” Inconclusive Outcome:  
▪ Judge Orrick Decision:  506 F. Supp. 187 (1980).  

▪ Ninth Circuit Panel Decision:  694 F.2d 1374 (1983) 
(reversing).  

▪ Ninth Circuit En Banc:  759 F.2d 1353 (1985) 
(vacating).

 Main problem Found by En Banc Judges – the lack of a 
concrete, factual context
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Meanwhile, roads had been built.

9

WSDOT 1950



The State Used Federal Culvert Guidance
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Washington State Scientists Develop Better Fish Passage 
Design Methods

1949 State-of-the-art fish passage

Fish passage barrier per 2018 standards
2016

Wash. Dep’t of Fisheries 1949
USvWA 01-1 Ex. AT-011

Wash. State Dep’t of Transp.
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State Leadership in Improving Fish Passage Provides Facts for a New Case
Better Science = Greater Liability?
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2001 – 21 Tribes and U.S. File Culverts Case

Tribes and U.S. allege the 
treaties require the State 
not to diminish fish runs by 
operating culverts that 
block fish passage and 
deprive the Tribes of a 
“moderate living from the 
fishery.”
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2001 – District Court Strikes State’s Defenses

• State’s Answer alleges U.S. caused this 
problem by supplying culvert designs 
and funding highway construction.

• Court says State can’t use equitable 
defenses against the U.S. in a case 
involving Indian treaty rights.  United 
States v. Washington, 19 F. Supp. 3d 
1317, 1336-37 (W.D. Wash. 2001).
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2007 – District Court Grants Tribes’ SJ Motion

“The Court hereby declares that the right of 
taking fish, secured to the Tribes in the 
Stevens Treaties, imposes a duty upon the 
State to refrain from building or operating 
culverts under State-maintained roads that 
hinder fish passage and thereby diminish 
the number of fish that would otherwise be 
available for Tribal harvest.”  United States 
v. Washington, 20 F. Supp. 3d 828, 899 
(W.D. Wash. 2007).
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October 2009 – 7-day Remedy Trial
March 2013 – District Court Issues Injunction

Court orders state agencies with forest roads to 
fix all culverts in the Case Area by 10/31/2016 
(already required by state law);
WSDOT to fix all culverts by 2030.
United States v. Washington, 20 F. Supp. 3d 986, 
1024 (W.D. Wash. 2013).

No connection between the actions ordered 
and outcomes for fish or fisheries.

State appeals.
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Fixing only state culverts will not solve the problem.

• Local governments have more 
fish-blocking culverts than the 
State does.

• Some are downstream or just 
upstream of state barriers.

• Funding to fix them is limited.
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Example = I-5 Fisher Creek

8-foot diameter culvert installed 1960s 
was a partial fish passage barrier
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In 2016-17, WSDOT replaced the culvert with two 
bridges, diverting traffic over temporary bypass 

lanes in the median during construction.

Cost = $8.6M (all state $, no federal $)
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Wash. Dep’t of Transp. April 2017 looking north Wash. Dep’t of Transp. Aug. 2017



But a county barrier culvert lies just upstream.
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New WSDOT bridges Dec. 2017.
County culvert w/ fishway visible upstream.

(Wash. Dep’t of Transp.)

Cedardale Road (Skagit County) culvert April 2016.
Built ca. 1937, retrofitted w/ fishway 1999.

Still a partial fish passage barrier.
(Wash. Dept. of Fish & Wildlife)



2016 – Ninth Circuit Affirms and then some

• Holding = the treaties “promise that the 
number of fish would always be sufficient 
to provide a ‘moderate living’ to the 
Tribes.”  Therefore, the  State violates the 
treaties by operating culverts that affect 
fish.  United States v. Washington,  853 
F.3d 946 (9th Cir. 2017) (amended opinion).

• No one knows what a “moderate living” is.
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2017 – 9th Circuit Denies Rehearing En Banc

Nine judges dissent:

“The panel opinion fails to articulate a 
limiting legal principle that will prevent its 
holding from being used to attack a variety 
of development, construction, and farming 
practices, not just in Washington but 
throughout the Pacific Northwest.”

U.S. v. Washington, 864 F.3d 1017, 1024 
(9th Cir. 2017).
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2018 – U.S. Supreme Court Accepts Review

• Tribes and U.S. disavow “moderate 
living” as the standard

• Briefs at 
http://www.scotusblog.com/case-
files/cases/washington-v-united-states/

• Oral argument April 18, 2018 
https://www.supremecourt.gov/oral_ar
guments/argument_transcripts/2017/1
7-269_n6p1.pdf
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John Sledd (tribal attorney)
& Fronda Woods 4/18/2018

http://www.scotusblog.com/case-files/cases/washington-v-united-states/
https://www.supremecourt.gov/oral_arguments/argument_transcripts/2017/17-269_n6p1.pdf


June 11, 2018 – U.S. Supreme Court Deadlocks 4-4

• Justice Kennedy recused 
because he participated 
in 1985 Ninth  Circuit en
banc decision.

• Now what?
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Did the Supreme Court process make a difference?
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ORAL ARGUMENT OF WILLIAM M. JAY ON BEHALF OF

THE RESPONDENTS SUQUAMISH INDIAN TRIBE, ET AL.

• Was this case only about fish 
passage?  U.S. and tribal briefs 
say YES.

• Is “moderate living” dead?  U.S. 
and tribal oral argument say YES.

• Would the Court grant cert. if 
another case raises the issue?  
Maybe.

• Would the U.S. support another 
case like this?  Maybe not.



Is there anything left of the 9th Cir. reasoning?
Only time will tell.

“[Michigan State U. law professor Matthew] Fletcher said this case 
will impact essentially any tribe with off-reservation fishing and 
hunting treaties.  The ruling implies that these protect not just the 
right to fish, but also the right to a habitat for these fish to exist. . . . 
In the 9th [Circuit], where this case was originally argued, a tribe can 
use proof of habitat degradation to claim a breach of the treaty.”

Michigan Radio 6/15/2018

Wouldn’t this reasoning apply to on-reservation fishing rights, too?
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If this case was only about fish passage, are 
these things “fish passage?”

• Instream flows

•Water quality

• Impervious surfaces (roads, parking 
lots, buildings) that accelerate 
stormwater runoff
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Litigation to watch
• Water quality in Maine.  Maine v. Wheeler, No. 

1:14-cv-264 (D. Me.)

• Railroads in Oregon.  Union Pac. R.R. v. Wasco 
County Bd. Cmmr’s, No. A166300 (Or. Ct. App.)

• Dakota Access Pipeline.  Standing Rock Sioux Tribe 
v. U.S. Army Corps of Eng’rs, No. 1:16-cv-1534 
(D.D.C.)
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