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Some Indian reservations in CWAG states
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Many Indian reservations have state highways

Pyramid Lake Indian Reservation, NV
Nevada state routes 445, 446, 447

Colville Indian Reservation, WA
Washington state routes 97 (US 97), 17, 21, 155
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18 U.S.C. § 1151
Definition of “Indian country”

§1151. Indian country defined
. . . "Indian country", as used in this chapter, means
(a) all land within the limits of any Indian reservation
under the jurisdiction of the United States Government, 
notwithstanding the issuance of any patent, and, 
including rights-of-way running through the reservation,
(b) all dependent Indian communities . . ., and 
(c) all Indian allotments, the Indian titles to which have 
not been extinguished, including rights-of-way running 
through the same.
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States have traffic codes. So do many Indian tribes.
Objectives = Public safety; revenue (??)

Washington State Colville Tribes
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Indians and non-Indians use these highways.
Who’s in charge of policing them?
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State authority over Indians in Indian country

• Criminal:  No state jurisdiction over offenses committed by 
or against Indians in Indian country unless Congress says yes 
(e.g., PL 280).  Washington v. Yakima Nation, 439 U.S. 463 
(1979); In re Denetclaw, 320 P.2d 697 (Ariz. 1958) (DUI)

• Civil:  No state enforcement of civil regulatory laws against 
Indians in their Tribe’s Indian country unless Congress says 
yes.  California v. Cabazon Band, 480 U.S. 202 (1987); Colville 
Tribes v. Washington, 938 F.2d  146 (9th Cir. 1991) (speeding).
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State authority over non-Indians in Indian country

• Criminal:  Full state jurisdiction over victimless offenses by 
non-Indians and non-Indian vs non-Indian offenses. Draper v. 
United States, 164 U.S. 240 (1886); State v. Warner, 379 P.2d 
66 (N.M. 1963) (DUI)

• Civil:  States can enforce civil regulatory laws against non-
Indians and non-member Indians unless Congress preempts. 
New Mexico v. Mescalero Apache Tribe, 462 U.S. 324 (1983); 
State v. Davis, 773 N.W.2d 66 (Minn. 2009) (speeding)
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Tribal authority over Indians in Indian country

• Criminal:  Tribes have jurisdiction over offenses committed 
by Indians.  U.S. v. Wheeler, 435 U.S. 313 (1978); Means v. 
Navajo Nation, 432 F.3d 924 (9th Cir. 2005); 25 U.S.C.
§ 1301(2)

• Civil:  Tribes can enforce civil regulatory laws against their 
members.  See Colville Tribes v. Washington, 938 F.2d  146 
(9th Cir. 1991) (traffic laws); Akins v. Penobscot Nation, 130 
F.3d 482 (1st Cir. 1997)
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Tribal authority over non-Indians in Indian country

• Criminal: No tribal jurisdiction over offenses by non-Indians 
unless Congress says yes.  Oliphant v. Suquamish Tribe, 435 
U.S. 191 (1978); U.S. v. Cooley, 919 F.3d 1135 (9th Cir. 2019) 
(highway seizure)

• Civil:  No tribal enforcement of civil regulatory laws against 
non-members unless Congress says yes or a Montana
exception is present.  Montana v. U.S., 450 U.S. 544 (1981); 
Skokomish Tribe v. Mosbarger, 7 NICS App. 90 (Skokomish 
2006) (speeding)
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Montana exceptions = wiggle room for tribal authority?

Tribes can’t regulate non-members unless
(1) the regulation stems from a consensual

relationship, or
(2) regulation is necessary to prevent harm to

the Tribe’s political integrity, economic
security, health, or welfare (PIESHW).

Montana v. United States, 450 U.S. 544 (1981)
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How do the Montana exceptions apply to traffic enforcement?

• No consensual relationship formed when motorists enter 
reservation on state highway.  See Strate v. A-1 Contractors, 
520 U.S. 438 (1997); Montana DOT v. King, 191 F.3d 1108 (9th

Cir. 1999).
• Careless driving, without more, does not meet the PIESHW 

test.  Strate v. A-1 Contractors, 520 U.S. 438 (1997); Wilson v. 
Marchington, 127 F.3d 805 (9th Cir. 1997).

• PIESHW test met where non-Indian was speeding in a school 
zone.  Skokomish Tribe v. Mosbarger, 7 NICS App. 90 
(Skokomish 2006) 
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CWAG States’ policies re tribes citing non-Indians 
into tribal court for traffic infractions

•WA:  Presumptively not okay, per 2006 
informal AGO

•NM:  Maybe okay?  Compare Loya v. 
Gutierrez, 350 P.3d 1155 (N.M. 2015) with 
New Mexico AGO No. 92-07

•NV:  Okay
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Do tribal and state laws displace each other?
NO

•Non-Indians can be subject to both tribal and 
state civil laws.  See Cotton Petroleum v. New 
Mexico, 490 U.S. 163 (1989) (tax).

• In PL 280 states, Indians can be subject to both 
tribal and state criminal laws.  See State v. Shale, 
345 P.3d 776 (Wash. 2015) (sex offender 
registration).
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Limited or no* federal role in Indian country 
traffic law enforcement on state highways

• Major Crimes Act, 18 U.S.C. § 1153 (major felonies by Indians)
U.S. v. High Elk, 902 F.2d 660 (8th Cir. 1990) (manslaughter/vehicular 
homicide)

• Indian Country Crimes Act, 18 U.S.C. § 1152 (non-Indian vs Indian 
offenses, Indian vs non-Indian offenses) 
U.S. v. McMillan, 820 F.2d 251 (8th Cir. 1987) (non-Indian vs Indian 
manslaughter/vehicular homicide)

* No federal role in mandatory PL 280 states/reservations
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Within Indian Reservations--Summary
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State Law - Enforceable? Tribal Law – Enforceable?
Person 
Enforced 
Against

Non-member
of Tribe

Tribal Member Non-member
of Tribe

Tribal Member

Civil 
regulatory 
laws 

Yes
unless Congress says 

no

No
unless Congress says 

yes or exceptional 
circumstances

No
unless Congress says 

yes or Montana
exceptions

Yes

Criminal 
laws

Yes as to non-Indians 
unless victim is 

Indian w/o PL 280.
No as to non-

member Indians 
unless Congress says 

yes (e.g. PL 280)

No
unless Congress says 

yes (e.g. PL 280)

No as to non-Indians 
unless Congress says 

yes (VAWA).
Yes as to Indians 

who are members of 
other tribes.

Yes



Can tribal and state officers enforce each 
other’s laws?

No, unless tribal and state law allow it and 
the requirements of both have been 
satisfied.  State v. Branham, 102 P.3d 646 
(N.M. 2004); Kansas AGO 94-152; see
Oklahoma AGO 90-032
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But, officers lacking a commission may stop and detain 
a suspected offender and deliver to proper authorities

• Tribal or BIA officer can stop suspected offender and 
detain non-Indian until state officer arrives.  Strate v. 
A-1 Contractors, 520 U.S. 438, 456 n.11 (1997); Colyer
v. Wyoming DOT, 203 P.3d 1104 (Wyo. 2009); State v. 
Schmuck, 850 P.2d 1332 (Wash. 1993)

• State officer can stop suspected offender and detain 
Indian until tribal officer arrives.  U.S. v. Patch, 114 
F.3d 131 (9th Cir. 1997)
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Some CWAG states authorize tribal officers to 
enforce state law in Indian country

STATE STATUTE DESCRIPTION
AZ ARS 13-3874 Tribal officers have full state law enforcement authority if 

certified by state police training board.
CA Cal. Penal Code 

§ 830.6
Tribal officers have full state law enforcement authority if 
deputized or appointed by county sheriff and trained at 
state police academy.

CO CRS 16-2.5-
106, -107

Tribal officers have full state law enforcement authority if 
certified by state police training board.

IA Iowa Code §§
80B.3, .11, .18

Tribal officers have full state law enforcement authority if 
certified through state police academy.

KS KSA 22-2401a Tribal officers have full state law enforcement authority if 
trained at state police academy, and if tribe maintains 
insurance and waives sovereign immunity.
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Some CWAG states authorize tribal officers to 
enforce state law in Indian country (cont.)

STATE STATUTE DESCRIPTION
ND ND Cent. Code 

§ 12-63-02.2
Tribal officers have full state law enforcement authority if 
deputized by county sheriff or approved under state-tribal 
agreement and licensed by state police training board.

NE Neb. Rev. Stat.
§ 81-1414(2)

Tribal officers have full state law enforcement authority if 
trained at state police academy or BIA police program.

NM NMSA 29-1-11 Tribal officers have full state law enforcement authority if 
issued commissions by NM State Police under written 
agreement with tribe.  Insurance and training at state police 
academy are required.

NV NRS 171.1255
2019 Nev. Laws 
ch. 94 § 1

Tribal officers have state arrest authority (includes civil traffic 
citations).  Tribal officers have full state law enforcement 
authority if certified by state police training commission.
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Some CWAG states authorize tribal officers to 
enforce state law in Indian country (cont.)

STATE STATUTE DESCRIPTION
OK Okla. Stat. §§

21-99, 99a
Tribal officers have full state law enforcement authority if 
certified by state police training council & BIA-commissioned.

OR ORS 
181A.680 -
181A.692

Tribal officers have full state law enforcement authority if 
certified by state police training commission and if tribe meets 
detailed requirements re evidence, records, and insurance, and 
waives sovereign immunity in tribal court.

TX Tex. Code
Crim. Proc. 
Art. 2.126

Officers from specified tribes have full state law enforcement 
authority if they meet state certification standards and file a 
bond.

WA RCW 
10.92.020

Tribal officers have full state law enforcement authority if 
insurance, training, and state police certification requirements 
are met, and tribe has agreement with local jurisdiction.
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May a state or local government be required to 
indemnify a tribal officer sued under 42 U.S.C. § 1983 

for actions taken while enforcing state law?
• Yes.  Loya v. Gutierrez, 350 P.3d 1155 (N.M. 2015)
• CWAG state laws that disclaim liability for actions of 

tribal officers = ARS 13-3874, KSA 22-2401a, ND Cent. 
Code § 12-63-02.2, ORS 181A.690, RCW 10.92.020

• State-certified tribal officer is not acting “under color 
of state law” under § 1983 when enforcing tribal law.   
Pearson v. Director, 2016 WL 3386798 (W.D. Wash. 
2016)
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Useful Law Review Articles

• Margo Hill & Christine Myers, Creating a Culture of 
Traffic Safety on Reservation Roads: Tribal Law & 
Order Codes and Data-Driven Planning, 3 INDIGENOUS
PEOPLES’ J. L., CULTURE & RESISTANCE 43 (2016)
https://scholarship.org/uc/item/5mc9m5mt

• Kevin Morrow, Bridging the Jurisdictional Void: 
Cross-Deputization Agreements in Indian Country, 94 
N.D. L. REV. 635 (2019) 
https://law.und.edu/_files/docs/ndlr/pdf/issues/94/1/94ndlr65.pdf
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