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Elections Have Consequences

Bangor Daily News:  Composite Photo

Wikimedia Commons:  Official White House Portraits



Clean Water Act 
Jurisdiction in Maine
• Maine Indian Claims 

Settlement Act &   
Maine Implementing Act

• Maine v. Johnson, 498 F.3d 37 
(1st Cir. 2007)

• Reserved Tribal Rights
• No WQS in Indian Waters in 

Maine until November 2016
https://umaine.edu/hudsonmuseum/the-wabanaki-vocabulary/



Maine Water Quality Standards – Human Health Criteria:  A Timeline
• Maine v. McCarthy, Case No. 1:14-cv-00264-JDL (Filed 

July 7, 2014):  Failure to Act
• Letter from Interior Solicitor Hilary C. Tompkins to EPA 

General Counsel Avi S. Garbow (January 30, 2015)
• EPA Decision on Review of Maine’s Submitted Standards 

(February 2, 2015):  Approves some WQS, disapproves 
others (including application of WQS in Indian Waters)

• Maine v. McCarthy (October 8, 2015):  Complaint 
Amended to Challenge EPA’s February 2015 Decisions 

• U.S. Presidential Election:  November 8, 2016
• “Maine Rule” - 81 Fed. Reg. 92,466 (Dec. 19, 2016):   

EPA promulgates HHC for Maine in Indian Waters 
(Effective January, 18, 2017)

• HBMI and Penobscot Nation Move to Intervene in 
Maine v. McCarthy (Dec. 20, 2016 and Dec. 21, 2016)

• [Note:  Maine never moves to amend complaint to 
challenge Maine Rule itself] Credit:  The Lincoln County News (Bisi Cameron Yee photo)



CWA Reminder:  33 U.S.C. § 1313(c) (Section 303)
CWA 303 (c)(2)-(4)(A) 
• requires states/tribes to submit WQS to EPA for approval or disapproval, 
and requires EPA to issue WQS for a state/tribe if the state/tribe fails to make 
the necessary changes to obtain approval within the statutorily specified 
window, i.e., 90 days after getting EPA notice

CWA 303(c)(4)(B) 
• directs EPA to issue water quality standards itself on states’/tribes’ behalf 
“in any case where the Administrator determines that a revised or new 
standard is necessary to meet the requirements of [the CWA].”

Summary from Catherine O’Neill Presentation, 33rd Annual Indian Law Conference, U. Washington, February 12, 2021



Maine Water Quality Standards – Human 
Health Criteria:  A Timeline (cont’d)

• State of Maine and Industry/Towns Send Administrative 
Petitions Requesting that EPA Reconsider and Withdraw 
Obama Era Decisions (February 27, 2017)

• EPA seeks series of stays in Maine v. Wheeler and decides to 
reconsider the decisions, but ultimately denies petition and 
does not withdraw decisions (December 8, 2017)

• Principal Deputy Solicitor Daniel Jorjani  sends letter to EPA 
General Counsel Matthew Leopold (April 27, 2018)

• EPA and State request stay for settlement talks (June 26, 
2018)

• EPA moves for voluntary remand and stay of case (July 27, 
2018), which was granted on December 3, 2018

• Penobscot Nation Moves to Add Counterclaim Against State 
of Maine:  July 29, 2018

• Maine Gubernatorial Election:  November 6, 2018



Maine Water Quality Standards – Human 
Health Criteria:  A Timeline (cont’d)
• Maine Legislation – “An Act to Protect 

Sustenance Fishing”:  Governor Mills Signs 
Act Into Law on June 21, 2019

• EPA Approves Sustenance Fishing 
Designated Use:  November 6, 2019

• Maine Rulemaking:  Maine DEP Submits 
HHC for EPA Approval on April 24, 2020 

• EPA Withdraws Feb. 2, 2015 Decisions:  
May 27, 2020

• EPA Approves Maine DEP-Submitted HHC 
(DEP Chapter 584): June 23, 2020

• Maine v. McCarthy:  All parties agree to 
dismiss claims without prejudice 

• EPA Final Rule Withdrawing “Maine Rule”: 
85 Fed. Reg. 82,936 (Dec. 21, 2020) 

Credit: Mal Leary / Maine Public



Outcome of Maine’s Legislation and Maine DEP Rulemaking

• Amends 38 MRSA §§ 420 (mercury), 465-A (waters 
subject to new DU), 466-A (DU, specifies parameters 
for criteria), 467 (detailed description of waters)

• Establishes Designated Use of Sustenance Fishing 
for Certain Waters in Maine: “Subcategory of the 
applicable fishing designated use that protects 
human consumption of fish for nutritional and 
cultural purposes …”

• Establishes Waters to Which HHC Apply (i.e., where 
there is or may be sustenance fishing or increased 
fish consumption by members of the Indian tribes in 
Maine or other Maine citizens)

• Establishes negotiated Fish Consumption Rate that 
Maine DEP must employ in promulgating HHC

• Establishes Cancer Risk Level that Maine must 
employ in promulgated HHC



Maine’s Proposed HHC 
(Denied by EPA 2015)

2016 Maine Rule 
(Promulgated by EPA)

Maine 2019 DU Legislation / 
2020 MDEP HHC Rulemaking

Fish Consumption Rate 32.4 g/day (most pollutants)
138 g/day (arsenic)

286 g/day 
(Wabanaki Study range of 286 
g/day to 514 g/day)

200 g/day

Cancer Risk Level One in a million (most 
pollutants)
One in ten thousand (arsenic)

One in a million 
(“general target population”)

One in a million (most pollutants)
One in ten thousand (arsenic)

Other Inputs 
(e.g., health toxicity values, 
bioaccumulation factors)

Pre-2015 EPA 304(a) Guidance Current EPA 304(a) Guidance (80 
Fed. Reg. 36,986, 
June 29, 2015)

Current EPA 304(a) Guidance (80 
Fed. Reg. 36,986, 
June 29, 2015)

Maine’s Proposed HHC 
(Proposed 2003-2014; 
Denied by EPA 2015)

2016 Maine Rule
(Promulgated by EPA)

Maine 2019 DU Legislation / 
2020 MDEP HHC Rulemaking

Pollutant Water & Organisms 
(µg/L)

Organisms Only 
(µg/L)

Water & Organisms 
(µg/L)

Organisms Only 
(µg/L)

Water & Organisms 
(µg/L)

Organisms Only 
(µg/L)

PCBs 0.000035 0.000035 0.000004 0.000004 0.0000056 0.0000056 

Dioxin 2.7E-9 2.7E-9 --- --- 4.5E-10 4.5E-10 

Toluene 1,200 8,100 24 39 30 55



Washington WQS:  Litigation Update



Washington WQS – Human Health Criteria:  Lawsuit #1

Credit:  Northwest Indian Fish Commission

• No legal challenges to EPA’s 2016 Rule, 81 Fed. Reg. 
85,417 (Nov. 28, 2016), promulgating HHC for 
Washington

• “Step 1”:  EPA reverses 2016 disapproval of, and 
approves, certain HHC proposed by the State in 
2015 (May 10, 2019)

• State of Washington v. EPA, Case No. 2:19-cv-
00884-RAJ (W.D. Wash.):  Filed June 6, 2019

• Procedural Challenge - Section 303(c)(3)-(4)
• Sauk-Suiattle Tribe and Quinault Indian Nation 

Move to Intervene (Summer/Fall 2019)
• Industry Groups (Northwest Pulp & Paper Ass’n, 

American Forest & Paper Ass’n., et al.) Move to 
Intervene (Fall 2019); Boeing Participates as Amicus 

• Fully briefed as of July 17, 2020



Credit:  Northwest Indian Fish Commission

• “Step 2”:  EPA Proposes to Withdraw 2016 Rule
• Tribes, NWIFC, and Environmental NGOs 

develop strong administrative record against 
withdrawal

• 2020 Rule:  Withdrawal of Certain Federal 
Water Quality Criteria Applicable to 
Washington, 85 Fed. Reg. 28,494 (May 13, 
2020)

• Puget Soundkeeper Alliance v. EPA, Case No. 
2:20-cv-907-RAJ (W.D. Wash.): Puget 
Soundkeeper Alliance, Columbia Riverkeeper, 
Spokane Riverkeeper, PCFFA, Makah Tribe, et 
al. filed on June 11, 2020

• Procedural and Substantive Challenges
• No summary judgment briefing schedule

Washington WQS – Human Health Criteria:  Lawsuit #2



What will happen to the Washington HHS in the Biden Administration?

Executive Order on Protecting Public Health and the 
Environment and Restoring Science to Tackle the 
Climate Crisis (January 20, 2021)

Letter from EPA’s Office of General Counsel to 
Department of Justice Re:  Abeyances in EPA Rule 
Cases (January 21, 2021)



Questions?

Credit:  Columbia River Intertribal Fish Commission


