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Is your corporation considering restructuring the governance and management of your 8(a) 
subsidiary companies?  Are you considering forming holding companies to separate the ownership 
and management of subsidiary companies engaged in different lines of business, serving different 
types of customers, or operating in different industries?  Is there a desire to streamline the 
governance of the subsidiaries to reduce overhead and realize increased efficiencies?  Is there a 
desire that the parent company have a greater level of control over the management of the 
subsidiary companies and those subsidiaries be managed with greater accountability and less risk 
to the parent company?

Before your corporation undertakes to make any of these changes, it is important to be aware of 
the laws and regulations that apply to the ownership, governance, and management of  an Alaska 
Native Corporation’s subsidiary companies, particularly the laws and regulations concerning the 
eligibility of those subsidiary companies for benefits under the Small Business Administration’s 
(SBA’s) Section 8(a) Business Development Program and other federal government contracting 
programs.  The following describes the rules and regulations with which your corporation must 
comply in any restructuring of its subsidiary companies.

I. Applicable Laws and Regulations

Alaska Native Corporations (ANCs) and the companies they own and control, either directly or 
indirectly, are entitled to participate in certain federal government procurement programs 
established through the SBA, including the 8(a) Business Development Program (“8(a) Program”) 
and other federal small business contracting programs.2  Each of these programs provides for a 
variety of benefits including, principally, eligibility for procurements that are “set-aside” for 
eligible participants in these programs.  This includes “sole-source” contracts (i.e., direct awards 
without competition to SBA-eligible participants) and “competitive 8(a)” contracts (i.e.¸ when at 
least two 8(a) businesses could perform the work, the contract is sets aside for competition 
exclusively by 8(a) entities).  In order for entities owned by an ANC to be eligible to participate in 
these programs, they must meet and comply with the SBA and other federal requirements for these 
programs.  

Under 13 C.F.R. 124.109, a small business concern “owned and controlled” by an ANC is eligible 
for participation in the 8(a) program.  There is no requirement that the ANC adopt any one 
particular corporate form by which it will “control” its subsidiaries, other than the requirement that 
such control must be real.  For example, the SBA’s 8(a) Participation Agreement indicates that a 
firm may be terminated from the 8(a) program if there is a failure to “maintain ownership … and 

1 Walter Featherly is the Executive Partner of the Anchorage office of the national law firm, Holland & Knight.  
Robert Tompkins is the co-chair of Holland & Knight’s Government Contracts Practice Group in the Firm’s 
Washington, D.C., office.  Chris Slottee and Rob Misulich practice in Holland & Knight’s Anchorage office.
2 ANC subsidiaries may also participate in the Historically Underutilized Business Zone (HUBZone) program, the 
specific requirements for which are beyond the scope of this memorandum.  That said, a key element of the 
HUBZone program is that subsidiaries qualify as “small” businesses, which is discussed herein.
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control by” the disadvantaged person or entity on which eligibility is based, i.e., the ANC parent 
company.  

The following section of this memorandum addresses the key eligibility requirements for 
participation in the 8(a) Program and small business set-aside programs, particularly as they relate 
to the structure of the governance and management of ANC-owned companies.

A. SBA Requirements -- Ownership and Management (124.109 and SBA SOPs and 
Forms)

The SBA’s 8(a) Program provides special contracting opportunities, including set-aside contracts, 
for small businesses owned and controlled by socially and economically disadvantaged 
individuals.  ANCs and Indian Tribes may own participants in the 8(a) Program and are subject to 
some important differences from individually owned concerns.3  From a structural standpoint, 
ANCs enjoy several benefits that individually-owned 8(a) businesses do not, including the 
following:  

First, individually-owned 8(a) firms must be owned directly by the individual upon whom 
eligibility is based.4  ANCs, on the other hand, may own their 8(a) Participants and small-business 
subsidiaries indirectly (i.e., through holding companies).5  

Second, an individual 8(a) owner may only participate in the 8(a) Program once and only through 
a single Participant.6  ANCs may own multiple businesses in the 8(a) Program simultaneously 
provided each is operating in a different primary industry.7  Outside the 8(a) Program, ANCs may 
own multiple small businesses, including small businesses participating in the same industry.

Third, individually owned 8(a)’s generally must be managed by the individual upon whom 
eligibility is based.8  ANCs may utilize non-disadvantaged individuals to manage their 8(a) 
Participants and small-business subsidiaries, subject to certain limitations discussed below.9 

Relevant aspects of these ANC-specific benefits and the associated SBA requirements are 
discussed below.

3 With respect to subsidiaries participating directly in the 8(a) Program, an ANC must, directly or indirectly (i.e., 
through a holding company) own at least 51% of the subsidiary entity (i.e., the 8(a) Participant).  13 C.F.R. 
§124.109(c)(3)(i).  An ANC is permitted to share a non-controlling ownership interest of up to 49% in an 8(a) 
subsidiary or small business subsidiary with a non-disadvantaged individual or entity.  See id.  However, most 
ANCs that have developed experience in the 8(a) and small business programs obtain no benefit from sharing 
ownership of their subsidiaries and therefore own 100% of their 8(a) and small business subsidiaries.
4 13 C.F.R. §124.105(a).
5 See 13 C.F.R. §124.109(c); see also Small Business Administration, Standard Operating Procedure for the Office 
of Business Development 112 (“[a]n ANC can own the firm through multiple levels of subsidiaries.  For example, a 
firm is majority owned by a holding company, which is in turn wholly owned by a holding company that is wholly 
owned by an ANC.”) [hereinafter, Standard Operating Procedures].  
6 13 CFR §124.108(b).
7 See 13 C.F.R. §124.109(c)(3)(ii).
8 13 C.F.R. §124.106.
9 See 13 C.F.R. §124.109(c)(4).
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Ownership 

As noted above, ANCs are permitted to have indirect ownership of their subsidiary 8(a) 
Participants through holding companies.  This stems from language contained in the Alaska Native 
Claims Settlement Act (“ANCSA”), as amended, which provides in relevant part:

…
For all purposes of Federal law, direct and indirect subsidiary corporations, 
joint ventures, and partnerships of a Native Corporation qualifying pursuant 
to paragraph (1) shall be considered to be entities owned and controlled by 
Natives and a minority and economically disadvantaged business enterprise 
if the shares of stock or other units of ownership interest in any such entity 
held by such Native Corporation and by the holders of its Settlement 
Common Stock represent a majority of both—

(A) the total equity of the subsidiary corporation, joint venture, or 
partnership; and
(B) the total voting power of the subsidiary corporation, joint 
venture, or partnership for the purpose of electing directors, the 
general partner, or principal officers.10

Consistent with this provision of ANCSA, SBA regulations impose no limit on the number of 
layers of holding companies an ANC may form, so long as each holding company in the chain is 
wholly owned by the ANC (or the holding company above it).11  That said, there is no SBA 
requirement that ANCs utilize holding companies at all.  The decision as to whether to utilize 
holding companies, and how many, is driven by other considerations, as discussed below.

Management

SBA’s regulations provide that a concern that is majority owned by an ANC is deemed to be both 
owned and controlled by Alaska Natives and will be treated as an economically disadvantaged 
business.12 Therefore, an individual responsible for control and management of an ANC-owned 
applicant or Participant need not establish personal social and economic disadvantage.13  However, 
a single individual may not provide the day-to-day management of more than two 8(a) concerns 
at a time.14  This requirement is statutory.15 

10 43 U.S.C. §1626(e)(2).
11 See 13 C.F.R. §124.109(c); see also Standard Operating Procedures at 112.
12 13 C.F.R. §124.109(a)(4).  
13 Id. 
14  13 C.F.R. §124.109(c)(4)(iii) (“[t]he individuals responsible for the management and daily operations of a 
tribally-owned concern cannot manage more than two Program Participants at the same time.”)  
15  15 U.S.C. § 636(j)(11)(B)(iii) (“A socially and economically disadvantaged Indian tribe may own more than one 
small business concern eligible for assistance pursuant to paragraph (10) and section 637(a) of this title if--
. . . (II) the individuals responsible for the management and daily operations of the concern do not manage more than 
two Program Participants.”); see also Memorandum dated October 23, 2012, from J. Klein to K. Forsland Re:  
Application of 15 U.S.C. § 636(j)(11)(B)(iii)(II).
15 U.S.C.A. § 636 (West).
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SBA’s regulations do not speak to the management of ANC holding companies per se, but as a 
practical matter, SBA does require individuals who serve as “principals” of an 8(a) concern – 
officers, directors, managers, and so on – to be identified to the SBA and to possess good 
character.16  SBA requires certain information be provided by and about these individuals, 
including a Statement of Personal History (i.e., through Standard Form 912).17  SBA may also seek 
to confirm that the ANC, in fact, owns and controls each ANC holding company between the ANC 
and its 8(a) subsidiaries.18 

B. FAR-based reporting and other requirements (i.e. SAM; FAPIIS etc.) 

Beyond SBA’s laws and regulations, the Federal Acquisition Regulation (FAR) imposes certain 
disclosure and eligibility requirements that may reach into the ownership structure of an ANC-
owned government contractor subsidiary.  For example, the FAR requires concerns to identify 
their immediate owner and highest-level owner.19  This disclosure is made through the System for 
Award Management database (www.sam.gov).

A contractor must also certify that it, and its “principals,” possess good character and have not 
engaged in certain prohibited conduct.20.  The areas of conduct addressed in these FAR provisions 
includes violations of criminal or civil law, being charged with any such violation.21  They also 
include administrative findings related to violations of law in connection with a government 
contract, and any federal tax delinquency in excess of $3,500.22  Any covered activity could render 
an individual or entity ineligible to receive federal contracts or subcontracts.

The FAR defines “principals” broadly to include “an officer, director, owner, partner, or a person 
having primary management or supervisory responsibilities with a business entity (e.g., general 
manager; plant manager; head of a division or business segment; and similar positions.”).23  Thus, 
holding companies, even those once or more removed from a government contracting subsidiary, 
would qualify as a “principal” of the contractor, and adverse actions affecting the holding company 
could form the basis for finding the contractor ineligible.24 

Contractors are required to address these requirements through their www.sam.gov online 
certifications and representations,25 and to identify any relevant information in the Federal 
Awardee Performance and Integrity Information System (“FAPIIS”).26

C. Other Laws Relevant to a Restructure of 8(a) Subsidiaries

16 See Standard Operating Procedures at 114, 197.
17 See id. at 197.
18 Id. at 112-14.
19 FAR 52.204-17.  
20 FAR 52.209-5; FAR 52.209-7.
21 FAR 52.209-5(a)(1)(i)(B)-(C); FAR 52.209-7(c).
22 FAR 52.209-5(a)(1)(i)(D).
23 FAR 52.209-5(a)(2).
24 See id.
25 FAR 52.204-8.
26 FAR 52.209-7; FAR 52.209-9.
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ANCSA exempts ANCs and certain of its affiliated entities from the definition of “employer” 
under Title VII:

For the purposes of implementation of the Civil Rights Act of 1964, a Native Corporation 
and corporations, partnerships, joint ventures, trusts, or affiliates in which the Native 
Corporation owns not less than 25 per centum of the equity shall be within the class of 
entities excluded from the definition of “employer” by section 701(b)(1) of Public Law 
88–352 (78 Stat. 253), as amended [42 U.S.C. 2000e(b)(1)], or successor statutes.”27

Federal courts have consistently applied this exemption to hold that ANCs and their directly owned 
subsidiaries are exempt from employer liability under Title VII.28  However, some federal district 
courts have held that the ANCSA-exemption from the definition of employer in Title VII applies 
only to the ANC parent company and to the first-tier subsidiaries of the parent company.29  This 
means that the second-tier subsidiaries of an ANC are at risk of a court following one of the federal 
district court decisions cited above and holding that the second and any lower-tier subsidiaries are 
not exempt from the definition of employer under Title VII.  

II. Conclusion

The laws and regulations governing the SBA’s Section 8(a) Business Development Program, the 
SBA’s Standard Operating Procedure, and the SBA’s 8(a) Participation Agreement fully support 
a management structure in which a holding company of an Alaska Native Corporation’s (“ANCs”) 
government contracting operations is governed by a board (in the case of a holding company that 
is a corporation) or a member representative or manager (in the case of an LLC holding company) 
that is comprised of as few as a single member and that is populated by a member or members of 
management rather by individuals selected from the parent company’s board of directors.  
Moreover, from a compliance perspective, it is preferable not to populate subsidiary boards with 
parent company board members due to the requirement that the SBA continually assess whether 
the “concern’s officers [and] directors … demonstrate good character.”  See SBA 8(a) Standard 
Operating Procedure 2D(17)(i).  The existence of a large board of directors at the subsidiary level 
complicates the filing requirements associated with this good character review process and raises 
the risk that legal or other matters facing a board member could impact the company’s participation 
in the 8(a) program.   

27 43 U.S.C. § 1626(g).
28 See, e.g. Abikar v. Bristol Bay Native Corp., 300 F. Supp. 3d 1092, 1098–99 (S.D. Cal. 2018); Pearson v. 
Chugach Gov't Servs., Inc., 669 F.Supp.2d 467 (D. DE Nov. 6, 2009); Aleman v. Chugach Support Servs., Inc., 485 
F.3d 206, 210 (4th Cir. 2007); Pratt v. Chenega Integrated Sys., 07-cv-01573, 2007 WL 2177335, at *3 (N.D. Cal. 
2007).  
29  See, e.g., Fox v. Portico Reality Services Office, 739 F. Supp. 2d 912, 915–17 (E.D. Va. 2010); Herndon v. 
Alutiiq Education & Training, LLC, 2:16-cv-00072, 2016 WL 9450428, at *3–6 (E.D. Va. Aug. 15, 2016); Naigan 
v. NANA Servs., LLC, 12-cv-02648, 2015 WL 300368, at *2–3 (S.D. Cal. Jan. 22, 2015).


